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I. INTRODUCTION 

Among the medical community, substance use disorder is understood 
to be a disease of the brain, rather than a moral failing.1 Substance use 
disorder is a medical diagnosis in the Diagnostic and Statistical Manual of 
Mental Disorders, which is widely used by health care professionals.2 
Even in light of this understanding, substance use disorder continues to be 
criminalized, with an estimated one-half of all people in prison in the 
United States meeting the criteria for substance use disorder.3 Alarmingly, 
someone enters the criminal justice system based on nothing more than an 
allegation of drug possession for personal use every twenty-five seconds 
in the United States.4 

This article begins by discussing the negative outcomes of 
criminalization of substance use disorder. In doing so, this article gives 
special attention to the disparate impact current laws and policies have on 
the Black5 community using a Critical Race Theory lens, a practice 
developed by legal scholars including Kimberlé Crenshaw who coined the 

 
 †  Brittany Kelly, JD, MSW, LSW, is the Associate Director of the Hall Center for 
Law and Health at Indiana University Robert H. McKinney School of Law. Diana P. White, 
MBA, JD is a 2021 graduate of Indiana University Robert H. McKinney School of Law. 
 1. Redonna K. Chandler et al., Treating Drug Abuse and Addition in the Criminal 
Justice System: Improving Public Health and Safety, 301 JAMA 183, 183 (2009). 
 2. See generally DSM-5: Frequently Asked Questions, AM. PSYCHIATRIC ASS’N, 
https://www.psychiatry.org/psychiatrists/practice/dsm/feedback-and-questions/frequently 
-asked-questions#:~:text=The%20Diagnostic%20and%20Statistical%20Manual,criteria% 
20for%20diagnosing%20mental%20disorders (last visited Mar. 21, 2021); Substance-
Related and Addictive Disorders, AM. PSYCH. ASS’N (2013), https://www.psychiatry.org/ 
File%20Library/Psychiatrists/Practice/DSM/APA_DSM-5-Substance-Use-Disorder.pdf. 
 3. Chandler et al., supra note 2 at 182. 
 4. US: Disastrous Toll of Criminalizing Drug Use, HUM. RTS. WATCH (Oct. 12, 2016), 
https://www.hrw.org/news/2016/10/12/us-disastrous-toll-criminalizing-drug-use 
[hereinafter Disastrous Toll of Criminalizing Drug Use]. 
 5. Based on guidance from the Associated Press, the authors have capitalized “Black” 
throughout this article in the context of race and culture, but not “white.” David Bauder, 
AP Says it Will Capitalize Black But Not White, ASSOC. PRESS (July 20, 2020), 
https://apnews.com/article/7e36c00c5af0436abc09e051261fff1f. 
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term.6 It then looks briefly at current federal and state attempts to 
decriminalize and legalize substances and substance use disorder. Given 
that decriminalization on a large-scale can be slow moving or even 
unlikely, this article lays out strategies for effective community-level 
interventions to divert individuals experiencing substance use disorder 
from the criminal justice system. 

Specifically, the intervention proposed by the authors to combat the 
complex problem of substance use disorder criminalization is Cross-
Sector Collaboration along intercepts zero, one, and two of the Sequential 
Intercept Model. A key component of this approach is to include various 
sectors from the community as well as the population most affected in the 
creation of a solution. By focusing on intercepts zero, one, and two of the 
Sequential Intercept Model when initiating cross-sector collaboration, 
people experiencing substance use disorder can be effectively diverted 
from the criminal justice system in a way that builds recovery capital in 
the process. The article provides specific examples of cross-sector 
collaboration along the Sequential Intercept Model in Indiana. Finally, the 
article ends with a call to action for all readers. Communities are uniquely 
situated to take this approach and this article attempts to mobilize them to 
do so. 

II. SUBSTANCE USE DISORDER, THE CRIMINAL JUSTICE SYSTEM, 
AND RACIAL INEQUITY 

Both substance use disorder and its criminalization have increased 
exponentially over the last few decades.7 This section begins by discussing 
the prevalence of this phenomenon and the negative implications that 
follow. It then discusses the disproportionate rate at which substance use 
disorder is criminalized among the Black community as a result of long-
standing systemic racism in the criminal justice system. Finally, it 
examines the opioid use disorder epidemic and changes in laws and 
policies that resulted when a “new face of drug addiction”8 emerged. 

 

 6. Janel George, A Lesson on Critical Race Theory, AM. BAR ASS’N (Jan. 12, 2021), 
https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/civ
il-rights-reimagining-policing/a-lesson-on-critical-race-theory/. This article uses a Critical 
Race Theory (CRT) lens; CRT is the “practice of interrogating race and racism in society 
that emerged in the legal academy and spread to other fields of scholarship.” Id. 
Specifically, CRT, which started in the 1970s, “critiques how the social construction of 
race and institutionalized racism perpetuate a racial caste system that relegates people of 
color to the bottom tiers.” Id. 
 7. See generally Disastrous Toll of Criminalizing Drug Use, supra note 4. 
 8. Julie Netherland & Helena B. Hansen, The War on Drugs That Wasn’t: Wasted 
Whiteness, “Dirty Doctors,” and Race in Media Coverage of Prescription Opioid Misuse, 
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Crucial to this section of the article, and the sections that follow, is the 
application of a Critical Race Theory lens. Critical Race Theory 
acknowledges that the law has upheld and reinforced systemic racism, 
both historically and presently.9 It also acknowledges the potential the law 
has to eliminate racial inequality if made a priority.10 There are four key 
questions to help frame the Critical Race Theory lens: “How does the law 
construct race?; How has the law protected racism and upheld racial 
hierarchies?; How does the law reproduce racial inequality?; and How can 
the law be used to dismantle race, racism, and racial inequality?.”11 

A. The Criminalization of Substance Use Disorder 

Typical justifications for criminalization such as deterrence and 
rehabilitation rely on the individual’s ability to feel morally culpable.12 
However, the intended moral culpability does not attach to a person 
experiencing substance use disorder, who often has a genetic 
predisposition to use substances.13 Instead, the stigma around substance 
use disorder is quite palpable, and it can affect a person’s relationships 
with employers, landlords, family members, and peers.14 

Even if prosecution is not ultimately pursued or a conviction is not 
obtained, an arrest for a substance use disorder related crime alters the 
individual’s life indelibly.15 In a given year in the United States, law 
enforcement makes approximately 1.5 million drug arrests.16 More than 
eighty percent of these arrests are for possession only, and in 2015, nearly 
forty percent were for marijuana possession alone.17 Arrests like these 
often lead to pretrial incarceration.18 In 2015, it was found that of the 
 

40 CULTURE MED. PYSCHIATRY 664, 664–86 (2016), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5121004/. 
 9. George, supra note 6. 
  10. Id. 
 11. Id. 
 12. Rebecca Haffajee, Fight The Urge To Criminalize Opioid Addiction Behaviors, 
HEALTH AFFS. (Mar. 9, 2016), https://www.healthaffairs.org/do/10.1377/hblog2016 
0309.053806/full/. 
 13. Id. 
 14. Every 25 Seconds: The Human Toll of Criminalizing Drug Use in the United States, 
HUM. RTS. WATCH (Oct. 12, 2016), https://www.hrw.org/report/2016/10/12/every-25-
seconds/human-toll-criminalizing-drug-use-united-states [hereinafter Every 25 Seconds]. 
 15. DRUG POL’Y ALL., IT’S TIME FOR THE U.S. TO DECRIMINALIZE DRUG USE AND 

POSSESSION 6 (July 2017), https://drugpolicy.org/sites/default/files/documents/Drug_ 
Policy_Alliance_Time_to_Decriminalize_Report_July_2017.pdf [hereinafter TIME TO 

DECRIMINALIZE]. 
 16. Id. 
 17. Id. 
 18. Id. at 7. 



34 THE JOURNAL OF LAW IN SOCIETY [Vol. 21.2 

87,000 people in jail on a given day for drug possession, 63,000 of those 
people were being held pretrial, meaning they had not been convicted of a 
crime.19 Incarceration can lead to dangerous consequences for those 
experiencing substance use disorder.20 Medicated Assisted Treatment 
(MAT) is incredibly difficult to access in prison and jail systems, and the 
consequences of incarceration without treatment can be as severe as 
continued use, heightened use, or overdose upon release.21 

Not only are people with substance use disorder disproportionately 
jailed and arrested, but they are also more likely to be arrested multiple 
times.22 Over half of those who were arrested multiple times in 2017 
reported experiencing substance use disorder that same year.23 Even 
greater disparate results were found among “frequent utilizers,” or those 
individuals that were arrested and incarcerated three or more times in a 
given year.24 Sixty-one percent of “frequent utilizers” reported 
experiencing substance use disorder that year.25 

B.  The Disproportionate Criminalization of Substance Use 
Disorder Within Black Communities 

The authors of this piece are not Black, and thus cannot presume to 
understand the lived experience of the Black community. However, 
research and statistics show us that nationwide, the criminalization of 
substance use disorder has disparately impacted the Black population.26 
Although data shows that over their lifetime, white people are more likely 
than Black people to use illegal drugs, Black adults are more than two and 
a half times as likely as white adults to be arrested on drug possession 
charges across the United States.27 Further, Black adults are over four 
times as likely as white adults to be arrested on charges of marijuana 

 

 19. Id. 
 20. See Shoshana V. Aronowitz & Jennifer Laurent, Screaming Behind a Door: The 
Experiences of Individuals Incarcerated Without Medication-Assisted Treatment, 22 J. 
CORR. HEALTH CARE, 98, 98-99 (2016), https://www.liebertpub.com/doi/pdf/10. 
1177/1078345816634079; see also TIME TO DECRIMINALIZE, supra note 15, at 8-9. 
 21. Aronowitz & Laurent, supra note 20 at 99; TIME TO DECRIMINALIZE, supra note 15, 
at 8-9. 
 22. Press Release, Alexi Jones & Wendy Sawyer, Prison Pol’y Initiaitive, Arrest, 
Release, Repeat: How Police and Jails are Misused to Respond to Social Problems (Aug. 
2019), https://www.prisonpolicy.org/reports/repeatarrests.html. 
 23. Id. 
 24. Id. 
 25. Id. 
 26. Race and the Drug War, DRUG POL’Y ALL., https://drugpolicy.org/issues/race-and-
drug-war (last visited Mar. 11, 2021). 
 27. Every 25 Seconds, supra note 14. 



2021] COMMUNITY LEVEL INTERVENTION STRATEGIES 35 

possession.28 In terms of incarceration for drug possession, Black people 
nationwide are more than ten times as likely as white people to be in jail 
and six times more likely to be in prison.29 

As Professor Jelani Jefferson Exum writes about in her piece titled, 
“From Warfare to Welfare: Reconceptualizing Drug Sentencing During 
the Opioid Crisis,” these inequities are the result of longstanding systemic 
racism in the United States criminal justice system, and arguably, nothing 
solidified this more than President Nixon’s “War on Drugs” declared in 
1971.30 The Anti-Drug Abuse Act of 1986, passed by the Reagan 
administration, built on Nixon’s momentum and initiated the highly 
punitive mandatory sentencing minimum approach to drug related 
crimes.31 Those using crack cocaine, the majority of whom were Black, 
experienced the harshest penalties.32 In contrast, those using powder 
cocaine benefited from a sentencing ratio of 100-to-1 powder-to-crack 
cocaine.33 This meant that a person had to possess 100 times more powder 
cocaine than crack cocaine to receive the exact same sentence.34 

Nearly twenty-five years later, little progress had been made to 
address this glaring racial disparity, even with the enactment of the Fair 
Sentencing Act of 2010 (FSA).35 Under this Act, the powder-to-crack 
cocaine ratio was decreased nearly eighteen to one.36 Other changes 
brought by the FSA were that the mandatory minimum for first-time 
possession of either crack cocaine or powder cocaine resulted in a sentence 
no longer than one year and carried with it no mandatory minimum; 
however, racial inequities persist.37 Today, prosecutors have discretion to 
charge people with certain crimes.38 Federal prosecutors are two times as 
likely to charge a Black person with a crime that carries a mandatory 
sentencing minimum than they are a similarly situated white person.39 

 

 28. Id. 
 29. Id. 
 30. Jelani Jefferson Exum, From Warfare to Welfare: Reconceptualizing Drug 
Sentencing During the Opioid Crisis, 67 U. KAN. L. REV. 941, 941 (2019). 
 31. Id. 
 32. Id. 
 33. Id. at 949. 
 34. Id. 
 35. Jefferson Exum, supra note 30, at 952. 
 36. Id. 
 37. Id. 
 38. THE SENTENCING PROJECT, REPORT OF THE SENTENCING PROJECT TO THE UNITED 

NATIONS SPECIAL RAPPORTEUR ON CONTEMPORARY FORMS OF RACISM, RACIAL 

DISCRIMINATION, XENOPHOBIA, AND RELATED INTOLERANCE 7 (Mar. 2018), available at 
https://www.sentencingproject.org/publications/un-report-on-racial-disparities/ 
[hereinafter REPORT TO THE UNITED NATIONS]. 
 39. Id. 
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C. The Opioid Use Disorder Epidemic Brings an Undeniable Shift 
in Public Perception and Response 

In more recent years, the United States has experienced what has come 
to be known as the Opioid Use Disorder Epidemic.40 It is important to 
contrast the legislative history around the War on Drugs with the 
legislative initiatives enacted to address the opioid use disorder 
epidemic.41 To do so, it must be understood that the opioid use disorder 
epidemic has been portrayed as a problem experienced most severely by 
the white population.42 

In reality, Black men and women have also experienced the toll of this 
epidemic.43 However, public perception shaped the response to the 
epidemic, one that differed tremendously from the War on Drugs.44 When 
opioid use disorder increased among the white community, a national 
public health emergency was declared.45 Then, the First Step Act, passed 
in 2018, brought changes such as the creation of evidence-based 
recidivism reduction programs and increased access to release and 
treatment programs as opposed to incarceration.46 

When drug use, specifically crack cocaine use, was associated with 
the Black population, punishment was the answer.47 Contrast the public 
health response to the opioid use disorder epidemic with the harsh 
sentencing penalties enacted by the War on Drugs, and it is not hard to see 
the ways in which the Black community has been harmed by the criminal 
justice system yet again.48 It is pointed out by Kimberlé Crenshaw in a 
New York Times article titled In Heroin Crisis, White Families Seek 
Gentler War on Drugs, that “had this compassion existed for African-
Americans caught up in addiction and the behaviors it produces, the 

 

 40. Jefferson Exum, supra note 30, at 954. 
 41. Id. at 955. 
 42. Kathie Kane-Willis & Stephanie Schmitz Bechteler, Opioid Crisis ‘Whitewashed’ 
to Ignore Rising Black Death Rate, CHI. REP. (Jan. 22, 2018), https://www. 
chicagoreporter.com/opioid-crisis-whitewashed-to-ignore-rising-black-death-rate/. 
 43. Id. 
 44. Id. 
 45. Id. 
 46. Jefferson Exum, supra note 30, at 956-57. 
 47. CHI. URBAN LEAGUE RSCH. & POL’Y CTR., WHITEWASHED: THE AFRICAN 

AMERICAN OPIOID EPIDEMIC 4 (2017), available at http://chiul.org/wp-content/uploads/ 
2019/01/Whitewashed-AA-Opioid-Crisis-11-15-17_EMBARGOED_-FINAL.pdf?fbclid 
=IwAR1UQbyC64upTsBfiW-iDY7i9kV8bJRlJnNfQBhhTULv61tdx1jwUPEAGEk. 
 48. Id. 
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devastating impact of mass incarceration upon entire communities would 
never have happened.”49 

The way the media portrays drug use among Black people compared 
to white people is no coincidence and deepens racial stereotypes around 
drug use.50 When drug use is depicted in white communities by the media, 
it is portrayed as “surprising” or “novel” although evidence shows both 
communities of people have been using drugs at similar rates for some 
time.51 Drug use by a white person often comes with a narrative about the 
white person’s life and how drug use has impacted not only their well-
being, but that of their families’ and communities’ as well.52 This narrative 
is almost always missing when the media discusses drug use by a Black 
person.53 Instead, a Black person’s drug use is almost always linked to 
violence, while a white person’s is linked to tragedy.54 

III. A BRIEF LOOK AT FEDERAL AND STATE-LEVEL LEGALIZATION 

AND DECRIMINALIZATION EFFORTS 

Many advocates across multiple disciplines agree that 
decriminalization and legalization is necessary.55 This section begins by 
distinguishing the concepts of drug decriminalization and legalization. It 
then reviews a recent attempt at federal-level decriminalization of 
substance use disorder and its likelihood of revival in the future. It briefly 
reviews legalization across all states and the most recent decriminalization 
efforts made by two states. Finally, this section examines the status of 
substance use disorder criminalization in Indiana. 

Drug decriminalization eliminates or significantly lessens criminal 
penalties for drug use and possession, as well as criminal penalties for 
possession of drug paraphernalia.56 The goal of decriminalization is to 
ensure that an individual is not arrested or incarcerated simply for 
possessing or using a drug.57 De facto decriminalization arises from a 
practice, such as a prosecutor’s policy of declining to pursue charges or 
police directing individuals to substance use disorder services instead of 

 

 49. Katharine Q. Seelye, In Heroin Crisis, White Families Seek Gentler War on Drugs, 
N.Y. TIMES (Oct. 30, 2015), https://www.nytimes.com/2015/10/31/us/heroin-war-on-
drugs-parents.html. 
 50. Netherland & Hansen, supra note 8, at 671-72. 
 51. Id. 
 52. Id. 
 53. Id. at 672. 
 54. Id. at 673. 
 55. See generally TIME TO DECRIMINALIZE, supra note 15. 
 56. Id. at 2. 
 57. Id. at 4. 
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making an arrest,58 rather than a change in the law.59 In comparison, 
legalization removes all legal prohibitions against the act or behavior.60 

Currently, no drugs are decriminalized at the federal level and the only 
federal decriminalization efforts have been around marijuana.61 In 
December 2020, the United States House of Representatives passed a bill 
that would decriminalize marijuana.62 The measure passed with bipartisan 
support but would die in the Republican-led Senate.63 Congress may 
revisit the measure now that the Democrats have control of the Legislative 
and Executive branches.64 

At the end of 2020, thirty-four states had legalized medical or 
recreational marijuana with four more states slated to legalize it in 2021.65 
Because marijuana is now legal in some form in most states, 
decriminalization efforts at the state level now largely focus on drugs other 
than marijuana.66 Recent ballot initiatives decriminalized all drugs in 
Oregon and magic mushrooms in Denver, Colorado.67 

The Oregon measure decriminalized small amounts of cocaine, 
heroin, and methamphetamine.68 Possession of small amounts of the drugs 
are no longer punishable by jail time; rather, the violation is more akin to 
a traffic ticket.69 Specifically, individuals in Oregon “found in possession 
would face a $100 fine or a health assessment that could lead to addiction 
 

 58. Id. at 19. 
 59. Id. at 4-5, 19. 
 60. Dragan M. Svrakic et al., Legalization, Decriminalization & Medicinal Use of 
Cannabis: A Scientific and Public Health Perspective, 109 J. MO. STATE MED. ASS’N 90 
(2012), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6181739/#:~:text=Legalization% 
20of%20cannabis%20is%20the,all%20legal%20prohibitions%20against%20it.&text=De
criminalization%20of%20cannabis%20means%20it,possession%20under%20a%20specif
ied%20amount. 
 61. TIME TO DECRIMINALIZE, supra note 15, at 18. 
 62. Catie Edmondson, House Passes Landmark Bill Decriminalizing Marijuana, N.Y. 
TIMES (Dec. 6, 2020), https://www.nytimes.com/2020/12/04/us/politics/house-marijuana. 
html?searchResultPosition=2. 
 63. Id. 
 64. Cf. 
 65. Mili Godio, Marijuana Legalization 2021: These U.S. States Could Legalize Weed 
in 2021, NEWSWEEK (Dec. 30, 2020, 1:29PM), https://www.newsweek.com/marijuana-
legalization-2021-these-us-states-could-legalize-weed-2021-1558014. 
 66. See generally Thomas Fuller, Oregon Decriminalizes Small Amounts of Heroin and 
Cocaine; Four States Legalize Marijuana, N.Y. TIMES (Dec. 2, 2020), https://www.ny 
times.com/2020/11/04/us/ballot-measures-propositions-2020.html?searchResultPosition= 
3; Patricia Mazzei, Denver Voters Support ‘Magic’ Mushrooms, N.Y. TIMES (May 8, 
2019), https://www.nytimes.com/2019/05/08/us/denver-magic-mushrooms-decriminalizat 
ion.html?searchResultPosition=2. 
 67. Fuller, supra note 66; Mazzei, supra note 66. 
 68. Fuller, supra note 66. 
 69. Id. 
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counseling.”70 Notably, the new law funds drug addiction treatment 
programs using tax revenue from marijuana sales.71 In Denver, the ballot 
“measure made the possession, use or cultivation of the mushrooms by 
people aged 21 or older the lowest-priority crime for law enforcement.”72 

In Indiana, Marion County Prosecutor Ryan Mears released a 
statement in September of 2019 declaring a new policy that his office 
would decline to prosecute possession of marijuana cases involving 
approximately one ounce or less of marijuana, as long as the charge is the 
“only or most serious charge” the adult is facing.73 

In announcing his decision, Prosecutor Ryan Mears said, 

‘Too often, an arrest for marijuana possession puts individuals 
into the system who otherwise would not be. That is not a win for 
our community... The enforcement of marijuana policy has 
disproportionately impacted people of color, and this is a first step 
to addressing that.’74 

Despite the de facto decriminalization in Marion County, in Indiana 
possession of marijuana remains illegal.75 Under IC 35-48-4-7, it is a Class 
A misdemeanor or Level 6 felony to possess any amount of a scheduled 
drug except for marijuana.76 Indiana treats possession of any amount of 
marijuana as a Class B or Class A misdemeanor depending on the 
circumstances.77 This means that local police can still arrest and book 
individuals in jail, regardless of whether Prosecutor Mears intends to 
prosecute.78 

 

 70. The Associated Press, Oregon Measure Decriminalizing Possession of Drugs 
Takes Effect, in a First in U.S., NBC NEWS (Feb. 2, 2021 12:20AM), https://www.nbc 
news.com/news/us-news/oregon-measure-decriminalizing-possession-drugs-takes-effect-
first-u-s-n1256436. 
 71. Fuller, supra note 66. 
 72. Mazzei, supra note 66. 
 73. Media Release, Marion Cnty. Prosecutor, Prosecutor Ryan Mears Halts Filing of 
Marijuana Possession Cases in Marion County (Sep. 30, 2019), available at https://citybase-
cms-prod.s3.amazonaws.com/db16b50030b24ea1b4f8ccf4f8d98c29.pdf. 
 74. Id. 
 75. IND. CODE ANN. § 35-48-4-7 (West 2017). 
 76. Id. 
 77. IND. CODE ANN. § 35-48-4-11 (West 2017). 
 78. Justin L. Mack & Crystal Hill, What You Should Know About New Rules for 
Marijuana Possession in Marion County, INDY STAR (Oct. 5, 2019, 2:50PM), 
https://www.indystar.com/story/news/crime/2019/09/30/marijuana-indiana-what-know-
new-marion-county-rules/3818797002/. 
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IV. CROSS-SECTOR COLLABORATION AND THE SEQUENTIAL 

INTERCEPT MODEL AS TOOLS FOR COMMUNITY-LEVEL INTERVENTION 

TO ADDRESS THE CRIMINALIZATION OF SUBSTANCE USE DISORDER 

Federal and state-level initiatives around decriminalization and 
legalization can be non-existent or slow moving, depending on the state.79 
This section equips readers with strategies for community-level 
intervention needed to address the criminalization of substance use 
disorder. First, it defines cross-sector collaboration and why it is crucial 
when intervening with those experiencing substance use disorder. It then 
defines the Sequential Intercept Model with special attention given to 
intercepts zero, one, and two as the importance of diverting individuals 
experiencing substance use disorder from the criminal justice system 
cannot be overstated. Cross-sector collaboration and the Sequential 
Intercept Model should be used hand-in-hand to effect change. 

A. What is Cross-Sector Collaboration and Why is it Crucial to 
Address the Criminalization of Substance Use Disorder 

So often, the problems of a society are addressed through “siloed 
solutions.”80 However, the problems in need of addressing are not the 
result of one policy or program, but rather something much more 
intricate.81 Cross-sector collaboration acknowledges that, in order to solve 
complex problems, we must bring together various stakeholders to craft 
equally complex solutions.82 Specifically, cross-sector collaboration refers 
to “alliances of individuals and organizations from the nonprofit, 
government, philanthropic, and business sectors that use their diverse 
perspectives and resources to jointly solve a societal problem and achieve 
a shared goal.”83 At its core is collaboration, as opposed to other means of 
addressing differences used all too often such as competing, 
compromising, or avoiding.84 Perhaps most important to the concept of 
cross-sector collaboration is its commitment to include the community 
most affected in the creation of a solution.85 Doing so invites the 

 

 79. See generally TIME TO DECRIMINALIZE, supra note 15. 
 80. Jeanine Becker & David B. Smith, The Need for Cross-Sector Collaboration, 2018 
STAN. SOC. INNOVATION REV. 1, 2, http://stanford.ebookhost.net/ssir/digital/52/ebook/ 
1/download.pdf. 
 81. Id. at 4. 
 82. Id. at 2. 
 83. Id. 
 84. Id. 
 85. Becker & Smith, supra note 80 at 2. 
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population at hand to co-design a solution while addressing the power 
dynamics at play.86 

The Substance Abuse and Mental Health Services Administration 
(SAMHSA) identifies four areas crucial to managing life in recovery: 
health, home, purpose, and community.87 The community-piece 
acknowledges that many people experiencing substance use disorder lack 
support from family and friends and are living in poverty.88 To truly aid 
people in recovery, it is important that the community provide support 
services that a person may not have access to on their own.89 Doing so 
builds up that person’s “recovery capital,” or the assets available to a 
person in recovery that ultimately help them succeed.90 Services provided 
by a community should include both social and legal supports coordinated 
among service providers in a holistic way.91 

B. What is the Sequential Intercept Model and Why Focus on 
Intercepts Zero, One, and Two 

The Sequential Intercept Model (SIM), developed by professionals at 
Policy Research Associates, Inc., details how individuals with mental 
health and substance use disorders may encounter the criminal justice 
system and transition within it.92 Because the SIM contains six distinct 
intercept points—Community Services, Law Enforcement, Initial 
Detention and Initial Court Hearings, Jails and Courts, Reentry, and 
Community Corrections—cross-sector collaboration is essential.93 
Communities can use the SIM as a tool to assess available addiction and 
mental health resources, identify where services are lacking, and 
implement community change.94 The 21st Century Cures Act funded grants 
for communities to engage stakeholders using the SIM.95 

 

 86. Id. 
 87. JAY CHAUDHARY ET AL., NAT’L CTR. FOR MED. LEGAL P’SHIP, THE OPIOID CRISIS IN 

AMERICA & THE ROLE MEDICAL-LEGAL PARTNERSHIP CAN PLAY IN RECOVERY 3 (2018), 
available at https://medical-legalpartnership.org/wp-content/uploads/2018/02/MLP-and-
the-Opioid-Crisis.pdf. 
 88. Id. 
 89. Id. 
 90. Id. 
 91. Id. 
 92. The Sequential Intercept Model, POL’Y RSCH. ASSOCS., https://www.prainc. 
com/wp-content/uploads/2018/06/SIM-Brochure-2018-Web.pdf (last visited Mar. 13, 
2021) [hereinafter SIM Brochure]. 
 93. Id. 
 94. Id. 
 95. Id.; see also 21st Century Cures Act, Pub. L. No. 114-255, § 14021, 130 Stat. 1033, 
1308 (2016). 
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Intercept Zero of the SIM, titled “Community Services,” includes key 
areas of intervention such as mobile crisis outreach teams, emergency 
department diversions, and collaborations between police and behavioral 
health agencies.96 It also includes community resources or programs that 
work to reduce a person’s need for emergency response or law 
enforcement at all.97 It is important to note that on the linear graphic 
depicting the SIM, local law enforcement makes up only a small portion 
of “Community Services,” leaving most of the graphic depicting crisis 
lines and the crisis care continuum, before a person has any formal 
involvement with the criminal justice system.98 Intercept Zero was 
developed as part of a later iteration of the SIM.99 Specifically, Intercept 
Zero was created to give community stakeholders the opportunity to 
“consider the full spectrum of real-world interactions experienced by 
people with mental and substance use disorders” as it relates to their path 
away from, through, or within the criminal justice system.100 

Intercept 1 of the SIM, titled “Law Enforcement,” includes key areas 
of intervention such as dispatcher training, specialized police response, 
and specialized responses targeting frequent utilizers.101 It also emphasizes 
law enforcement’s ability to use discretion when in contact with a person 
in crisis, inviting the law enforcement officer to divert the person away 
from an arrest and into community-based services.102 

Intercept 2 of the SIM, titled “Initial Detention and Initial Court 
Hearings,” includes key areas of intervention such as screening for 
substance use disorder, data matching initiatives, pretrial supervision, and 
diversion services.103 It includes identifying those experiencing substance 
use disorder that are booked into jail and placing them in community-
based treatment instead of incarceration.104 

 

 96. The Sequential Intercept Model, POL’Y RSCH. ASSOCS., https://www.prainc. 
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Across all the intercepts, best practices include cross-system 
collaboration, identification of people with substance use disorders, access 
to treatment, linkage to benefits, and performance measurement.105 

106 
When programs and initiatives focus first on addressing the 

underlying reasons a person comes into contact with the criminal justice 
system, the benefits are plentiful and include cost-savings, a decrease or 
elimination of collateral consequences, and a reduction in recidivism. 
First, diverting people to treatment is much more cost effective than 
incarceration.107 Research shows that when only ten percent of people 
were diverted to treatment rather than incarceration, $4.8 billion dollars 
were saved.108 Further, for every dollar invested in drug treatment, there is 
a savings of twelve dollars which translates directly to a reduction in crime 
and health care costs.109 

Second, the numerous collateral consequences that follow a substance 
use disorder related conviction remain long after a sentence is served.110 
Depending on the state, these consequences include lack of access to 
employment, housing, licensing, the right to vote, and federal student 
aid.111 These kinds of collateral consequences are felt deeply in the Black 
community. In the United States, eight percent of all adults had a felony 
conviction on their record, compared to thirty-three percent of all Black 
men.112 Research shows that employers look more favorably upon white 
people with a criminal record than Black people without a criminal 
record.113 
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Third, those with substance use disorder related convictions were 
found to be the second most likely group to be rearrested, surpassed only 
by property related crimes.114 Within five years, 76.9 percent of people 
with drug-related convictions were rearrested, with many of these arrests 
occurring within the first year of release.115 To address this recidivism, it 
is crucial to provide services that address the underlying problems 
experienced by those with a substance use disorder, such as: lack of access 
to housing, employment, education, financial assistance, mental health 
treatment, and resources generally.116 These underlying problems all too 
often cause those with a substance use disorder to encounter and become 
entrenched in the criminal justice system. 

V. EXAMPLES OF COMMUNITY CROSS-SECTOR COLLABORATION ALONG 

THE SEQUENTIAL INTERCEPT MODEL IN INDIANA 

In 2018, Indiana hosted a Statewide Opioid Summit where all ninety-
two Indiana counties were invited to bring a team of attendees and 
Sequential Intercept Model training was provided to a thousand people.117 
As a direct response to attendees’ interest in the Sequential Intercept 
Model, regional trainings were initiated the following year.118 Grant funds 
were made available to each Indiana county in the amount of $60,000.119 
Applicants for funds were required to demonstrate cross-system 
collaboration along any or all intercepts.120 

This section highlights three Indiana-specific examples of cross-sector 
collaboration along the Sequential Intercept Model working to divert 
people experiencing substance use disorder away from the criminal justice 
system. The examples draw on initiatives by a civil legal aid agency, a 

 

 114. MATTHEW R. DUROSE ET AL., U.S. DEP’T OF JUST. OFF. OF JUST. PROGRAMS, 
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114. 
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criminal law agency and a nonprofit organization, demonstrating that 
various sectors can implement innovative solutions to the criminalization 
of substance use disorder in their state. It examines how these programs or 
initiatives are working with others to broker resources and achieve 
outcomes that are especially impactful for people experiencing substance 
use disorder. 

A. Intercept Zero: Indiana Legal Services’ Medical Legal 
Partnership and Project CLeAR 

Medical Legal Partnerships (MLPs) are collaborative setups in which 
legal professionals work with health care organizations to address the civil 
legal needs of patients along with their medical needs.121 The innovative 
MLP model allows attorneys to be on-site in a healthcare setting and 
address a client’s needs in a holistic way.122 Typical matters handled by 
the attorneys of an MLP include guardianship or custody, employment, 
and housing cases.123 The main idea behind MLPs is that a person’s legal 
issues may worsen their medical condition.124 By addressing a person’s 
legal issues, a patient will experience improved health outcomes, fewer 
trips to the hospital, and lower healthcare costs.125 

Although MLPs have expanded to forty-nine states and the District of 
Columbia,126 MLPs specifically designed to address substance use 
disorder are less evident.127 As of 2017, there were four MLPs with this 
specific target in mind, one of which was an Indianapolis operation housed 
within a local hospital.128 Although they are not the sole focus of the 
partnership, patients diagnosed with substance use disorder could be 
referred to the MLP as of 2014.129 

Indiana Legal Services is expanding its efforts to target substance use 
disorder using the MLP model.130 Specifically, a new initiative called 
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Project CLeAR, which stands for “Civil Legal Aid in Recovery,” is an 
alliance between Indiana Legal Services and Mental Health of America.131 
Project CLeAR is funded through a grant from the Indiana Bar 
Association.132 

Project CLeAR currently operates in Lafayette, Indiana.133 Project 
CLeAR provides free civil legal aid to a person living with substance use 
disorder.134 The partnership is based on the collaboration between Indiana 
Legal Services and various recovery houses and programs within the 
community.135 Specifically, a referral to Project CLeAR comes directly 
from a recovery house or program, utilizing cross-sector collaboration.136 
Project CLeAR’s eligibility criteria states that a person must be living with 
substance use disorder and the person’s ability to achieve or maintain 
sobriety is being directly affected by a civil legal barrier they are facing.137 

One example of how Project CLeAR’s services may be utilized is as 
follows: 

A client may inform a provider that the children’s custodial parent 
is preventing the client from visiting their children because the 
client receives Medication Assisted Treatment (MAT). A referral 
to Project CLeAR may result in Project CLeAR filing a motion in 
court to enforce the client’s right to parenting time.138 

There are many benefits of using the MLP model to target the myriad 
of challenges around substance use disorder.139 First, by using the 
healthcare setting to reach people experiencing substance use disorder, 
built up distrust of the legal system can be slowly eroded.140 Further, 
attorneys on site can help a person understand that the barrier they are 
facing has a legal solution to which they are entitled to assistance.141 By 
addressing the legal issues that all too often accompany substance use 
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disorder in a medical setting and tying it to treatment, progress can be 
made in fighting the stigma of addiction.142 Finally, stress can cause 
relapse.143 Facing an impending eviction or the loss of custody of your 
children is undoubtedly a stressful event.144 MLPs work to directly address 
that stress and as a result, decrease a person’s likelihood of relapse.145 

A. Intercept Zero and Two: Marion County Prosecutors Office 
Driver’s License Reinstatement Initiatives 

In Indiana, following a simple traffic violation such as failing to 
signal, a person who is unable to pay their traffic ticket may receive a 
suspended driver’s license.146 Indiana, along with thirty-two other states 
and D.C., currently criminalize everyday activities that require 
transportation with their debt-based driver’s license suspension system.147 
For people experiencing substance use disorder, the lack of a driver’s 
license can be especially harmful to recovery.148 A person may rely on a 
license to drive, sometimes hours away, to access daily methadone 
treatment or behavioral health services.149 

In September of 2020, Prosecutor Mears of Marion County, Indiana 
wrote to Indiana legislators urging an end to Indiana’s debt-based driver’s 
licenses suspension.150 The letter calls for reform as “[t]here are still too 
many constituents driving with suspended licenses due to reasons 
unrelated to public safety”151 and states that “[w]e cannot continue to 
charge excessive fees for one of the most basic tools to escape the cycle of 
poverty.”152 Specifically, Mears’ letter addresses the racial disparity in 
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license suspension as a result of common traffic violations.153 Of those 
served by the Marion County Prosecutors Office’s Second Chance 
Workshops at the time of the letter, more than seventy-seven percent 
identified as Black, a disproportionate number compared to the number of 
Black residents of Marion County.154 

The Marion County Prosecutors Office has taken a “common-sense 
approach” to driver’s license reinstatement.155 Initiatives designed to 
address the barriers associated with Indiana’s current structure include the 
Good Faith Initiative, Project Valid, and Second Chance Workshops.156 

The Good Faith Initiative aims to assist noncustodial parents whose 
licenses have been suspended based on past due child support.157 Upon 
making a payment and establishing a payment agreement, the person’s 
license is reinstated.158 A second initiative, Project Valid, withholds 
criminal prosecution of a person charged with the misdemeanors Driving 
While Suspended or Operating a Motor Vehicle Without Ever Receiving 
a License if they complete the process to obtain a valid license.159 Finally, 
the Marion County Prosecutors Office’s Second Chance Workshops aim 
to restore driver’s licenses to those with unpaid traffic tickets.160 The 
Workshops were hosted in partnership with the Indianapolis Legal Aid 
Society and pro bono assistance was provided by many local law firms, 
demonstrating cross-sector collaboration.161 In total, in 2020, 960 people 
were served by Second Chance Workshops.162 

B. Intercept Two: The Bail Project 

The Bail Project, Inc. is a national nonprofit organization aimed at 
combatting mass incarceration by addressing the system of unaffordable 
cash bail.163 A person’s inability to pay their bail leads directly to pretrial 
detention, where a person sits in jail accused of a crime but is presumed 
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innocent.164 The prevalence of unaffordable cash bail is a phenomenon that 
has single-handedly contributed to a drastic increase in incarceration 
nationwide.165 

The rationale of America’s bail system was initiated on the idea that 
if someone is required to pay a monetary amount to be released which will 
only to be returned once they have made all of their court appearances, 
then a person will have an incentive to return to court while their case is 
resolved.166 Instead, what resulted was a “two-tier system” of justice that 
disproportionately harms people in poverty and people of color.167 

Black defendants are more than two times as likely to be held on bail 
than white defendants, and those bail amounts are set higher for Black men 
facing drug charges than their white counterparts.168 Pre-trial incarceration 
can mean loss of a job, a home, or even immigration status.169 People who 
are detained pretrial are more likely to plead guilty, are convicted more 
often, and are more likely to receive a prison sentence.170 Sixty-seven 
percent of The Bail Project’s clients are Black.171 

Clients whose bail has been paid by The Bail Project have returned to 
ninety-five percent of their court dates.172 The Bail Project’s success rate 
has shown that imposing financial burdens are not what incentivize a 
person to come back to court.173 Instead, the Bail Project uses court 
reminders, provides transportation assistance, and makes voluntary 
referrals to community resources to support clients in coming back to 
court.174 The Bail Project Model, which they call “Community Release 
with Support,”175 is a prime example of cross-sector collaboration aimed 
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to divert criminal justice involvement.176 In 2018, the same year its first 
site was launched, the Bail Project expanded to more than eight new 
locations, including Indianapolis, Indiana, and currently twenty-five sites 
nationally.177 In the Bail Project’s 2019 Annual Report, an Indianapolis 
success story is highlighted: 

Partnerships make us stronger. It is thanks to our incredible 
community partners that we’re able to best support our clients 
after release. Indianapolis Bail Disruptors, Devi Davis and April 
Angermeier, saw the power of partnership firsthand with their 
client Kathleen, who spent nearly a month in jail because she 
could not afford a $500 bail. At the time, Kathleen was homeless 
and unemployed. After posting her bail, our team connected 
Kathleen to Project Lia, a visionary local nonprofit that supports 
women in rebuilding their lives after incarceration. Kathleen now 
has a home, a job (at Project Lia!), and her case was dismissed.178 

While people experiencing substance use disorder are so routinely 
excluded from government assistance programs and other benefits,179 The 
Bail Project operates differently.180 The type of crime a person is accused 
of is not factored into The Bail Project’s decision to pay bail.181 Eligibility 
criteria for assistance includes the bail amount at issue, reliable contact 
information, a history of appearing to court (if applicable), and resources 
available to effectively support the person upon release.182 

After three years of The Bail Project’s presence in Indiana, State 
Representative Peggy Mayfield authored a bill that aims to restrict the 
organization’s reach.183 The proposed bill would place a two thousand 
dollar cap on the amount of bail that charitable organizations can pay, limit 
assistance to misdemeanor charges, and require that bail agents pay the 
bail.184 Moreover, the defendant charged must be indigent.185 The bill 
requires that the charitable organizations apply for and receive 
certification with the Indiana Department of Insurance’s commissioner 
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and pay a three hundred dollar fee.186 The bill provides that the 
organization must recertify and pay an additional fee every two years.187 

The Bail Project was modeled after the Bronx Freedom Fund, initiated 
by The Bail Project’s Founder and CEO, Robin Steinberg, and her 
husband.188 The Bronx Freedom Fund was designed to address the bail 
system in New York, and its efforts led to a drastic overhaul of New York 
bail system.189 The reform, which went into effect January 2020, almost 
entirely eliminates cash bail and will significantly decrease the amount of 
people held pretrial based solely on their inability to afford their bail.190 
When discussing the success of The Bronx Freedom Fund in The Bail 
Project 2019 Annual Report, the authors state “[The Bronx Freedom Fund] 
came under attack many times, but it prevailed.”191 

VI. A CALL TO ACTION 

This article is designed to be accessible to a variety of audiences. 
Whether the reader is a legal practitioner, a leader of a community 
organization, a legislator or something else entirely, the suggested 
strategies can be implemented by everyone. Most importantly, a Critical 
Race Theory lens that asks the four key questions laid out in an earlier 
section should be applied to each of the action items that follow. In doing 
so, the community will gain a better understanding of the negative 
outcomes that flow from criminalizing substance use disorder, especially 
those that are disproportionately felt by the Black community. 

First, it is important that community members educate themselves on 
the resources available in their community. As a result, individuals can 
serve as brokers of those resources, contributing valuable recovery capital 
to a person experiencing substance use disorder and reducing the stigma 
all too often associated with the medical condition. 

Second, it is crucial that no matter what role a person plays in their 
community, that they work to break down silos rather than construct them. 
Cross-sector collaboration, when done correctly, allows communities to 
come up with innovative solutions around the complex issue of substance 
use disorder criminalization. Cross-sector collaboration should be applied 
using the Sequential Intercept Model as a guide, specifically intercepts 
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zero, one, and two, to divert those experiencing substance use disorder 
away from the criminal justice system and to treatment and resources 
instead. 

Finally, it is essential when conducting programming that data is 
gathered that can be used to push for change and move us closer to federal 
and state-level legalization or decriminalization and systemic changes to 
the criminal justice system. This data collection should be anti-racist in 
nature, examining the flaws in systems and policies rather than 
individuals, as advocated for by Boston University Center for AntiRacist 
Research Founding Director, Dr. Ibram X. Kendi.192 Such data and 
research can then be used to combat bills like the one proposed in Indiana 
that aimed to limit the Bail Project’s efforts as well as drive new inititaives. 

In closing, the criminalization of substance use disorder may seem like 
an insurmountable barrier, especially when state and federal level 
initiatives around decriminalization and legalization are lacking. 
However, community level interventions have the ability to affect change, 
and everyone can play a part. People experiencing substance use disorder 
do not belong in the criminal justice system. Instead, we all must work to 
divert people experiencing substance use disorder from the criminal 
justice system by creating a community that provides resources, support, 
and understanding. 
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