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THE PREVALENCE OF CHILDREN WITH AUTISM 
SPECTRUM DISORDER IN FAMILY COURTS: WHAT 
MICHIGAN COURTS SHOULD CONSIDER IN CHILD 

CUSTODY ANALYSES 

EMILY HONET† 

I. INTRODUCTION 

This Note will focus on child custody determinations in family courts 
– specifically, cases that involve children with autism spectrum disorder 
(ASD).1 The first part of this Note defines ASD and identifies its various 
effects on both the child and the parents. The second part of this Note 
explores three states and their respective courtrooms: New Jersey, 
Minnesota, and California. While autism is prevalent nationwide, 
decisions from these state courts are demonstrative of the additional 
factors that merit consideration when an ASD child is involved. Lastly, 
this Note will argue that New Jersey’s ability to develop this area of law 
provides a workable model for other states. Michigan should follow New 
Jersey’s lead and bring similar considerations into its courtrooms by 
mirroring that state’s thorough development of explicit factors, such as the 
Jones-Holmes criteria. 

II. BACKGROUND  

While the diagnostic origin of ASD in children can be traced back to 
the early twentieth century, general awareness for this disorder did not 
begin until the 1960s, when the prevalence of diagnosis began to rapidly 
increase.2 In roughly the past decade alone, the number of children who 
have been diagnosed with various types of neurological, psychiatric, and 
medical symptoms has spiked dramatically.3 As of 2020, the Center for 
Disease Control and Prevention (CDC) reported that approximately 1 in 

 
 †  J.D. Candidate 2021, Wayne State University Law School. 
 1. For purposes of this note, the terms “ASD,” “autism spectrum disorder,” and 
“autism” will be used interchangeably. 
 2. Bonnie Evans, How Autism Became Autism: The Radical Transformation of a 
Central Concept of Child Development in Britain, 26 HIST. HUM. SCI. 3, 4 (2013). 
 3. Daniel B. Pickar & Robert L. Kaufman, Parenting Plans for Special Needs 
Children: Applying a Risk-Assessment Model, 53 FAM. CT. REV. 113, 113 (2015). See also 
Tara A. Lavelle et al., Economic Burden of Childhood Autism Spectrum Disorders, 133 
PEDIATRICS e520, e521 (2014) (“The most recent data released from the Autism and 
Developmental Disabilities Network reveal a 78% increase in ASD prevalence between 
2002 and 2008 . . .”). 
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54 children in the United States is diagnosed with an autism spectrum 
disorder.4 

While the increasing prevalence of ASD is alarming in the medical 
and psychological communities, advocates in our legal systems have also 
raised concern, specifically in family courts. While between 40 and 50 
percent of all married couples divorce,5 the rate of divorce among parents 
of a child with disabilities is much higher, with some sources indicating a 
divorce rate as high as 70 percent.6 Unfortunately, with the diagnostic rates 
of ASD showing no signs of slowing down, it is likely that the number of 
divorcing parents of children with disabilities is going to increase as well, 
putting an increasing strain on the already complicated divorce process.7 
Because there are additional risks and considerations that need to be given 
to families with special needs children, family courts must find ways to 
properly handle these cases, or risk jeopardizing the well-being of these 
already “at-risk” families.8 

A. What is Autism Spectrum Disorder? 

While the severity and symptoms may vary, the American Psychiatric 
Association defines autism spectrum disorder (ASD) as “a complex 
developmental condition that involves persistent challenges in social 
interaction, speech and nonverbal communication, and 
restricted/repetitive behaviors.”9 Although ASD is a lifelong 
developmental disability, “[i]t is not a mental illness, per se, nor is it 
simply mental retardation.”10 Other characteristics of ASD include 
“repetitive activities; stereotyped movements; lack of empathy and 
reciprocity; and difficulty with interpersonal relationships, understanding 
group dynamics, and with participation in give-and-take negotiation.”11 

 

 4. Autism Statistics and Facts, AUTISM SPEAKS, https://www.autismspeaks.org/ 
autism-statistics (last visited Feb. 11, 2021). 
 5. Marriage and Divorce, AM. PSYCH. ASS’N, https://www.apa.org/topics/divorce-
child-custody (last visited Feb. 11, 2021). 
 6. See Sol R. Rappaport et al., Special Considerations in Child Custody Evaluations 
for Children With High-Functioning Autism Spectrum Disorder, 54 FAM. CT. REV. 81, 83 
(2016) (“ . . .with the increasing rate of ASD in American society, there will inevitably be 
an increase in family law cases in which a child has ASD.”). 
 7. See Margaret “Pegi” Price, Special Needs and Disability in Custody Cases: The 
Perfect Storm, 46 FAM. L. Q. 177, 177-78 (2012). 
 8. Id. at 178. 
 9. What is Autism Spectrum Disorder?, AM. PSYCHIATRIC ASS’N (Aug. 2018), 
https://www.psychiatry.org/patients-families/autism/what-is-autism-spectrum-disorder. 
 10. Sheila Jennings, Autism in Children and Parents: Unique Considerations for 
Family Court Professionals, 43 FAM. CT. REV. 582, 582 (2005). 
 11. Id. 
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Individuals with ASD may also have difficulty developing trusting 
relationships, “discerning the intentions or meaning of another person’s 
communication,” and may display abnormal responses to external stimuli 
such as light, sound, taste, touch, and/or smell.12 

While children who are diagnosed with ASD generally do not outgrow 
the disorder, or become “cured,” various treatments can be used to help 
improve symptoms and the ability for individuals to function 
independently in society.13 Treatments may include skill-building, 
educational sessions, parental training and support, speech and language 
therapy, social skills training, and occupational therapy.14 Some children 
with ASD also have other kinds of psychological difficulties, such as 
anxiety, depression, and/or attention deficit/hyperactivity disorder 
(ADHD).15 Addressing and treating these issues – often with medication 
or additional therapy – can help improve areas affected by ASD, such as 
“attention, learning, and related behaviors.”16 

B. Special Considerations and Effects of ASD on the Family 

“Children who have ASD present major challenges for both intact and 
separated families.”17 In divorce cases, these challenges often become 
factors the court considers when determining child custody, as they are 
relevant considerations in serving a child’s best interests. 

For example, because of the “severe and pervasive nature of ASD” 
and its treatments, families may face additional economic burdens.18 In a 
2014 comprehensive study conducted at Harvard University, researchers 
found that having a child with ASD was associated with an increase of 
$3,020 more per year in healthcare costs.19 In addition, school costs for 
children with ASD were increased by $8,610 per year.20 The study found 
the additional costs of caring for a child with ASD in the United States, 
namely “health care, education, ASD-related therapy, family-coordinated 
services, and caregiver time,” amounted to $17,081 annually – creating an 
overall societal cost of $11.5 billion.21 

 

 12. Id. 
 13. What is Autism Spectrum Disorder?, supra note 9. 
 14. Id. 
 15. Id. 
 16. Treatment for Autism, AUTISM SPEAKS, https://www.autismspeaks.org/treatments 
(last visited Feb. 6, 2021). 
 17. Pickar & Kaufman, supra note 3, at 127. 
 18. Rappaport et al., supra note 6, at 85. 
 19. Lavelle et al., supra note 3, at e524. 
 20. Id. (this is compared to children who had not been diagnosed with ASD). 
 21. Id. at e525. 
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Unsurprisingly, with parents of autistic children paying thousands 
more per year, research has also found that these parents “are more likely 
to experience anxiety, depression, distress, somatic complaints, and other 
difficulties.”22 Additionally, although fathers and mothers may experience 
the same issues or conflicts, the way each parent interprets these issues is 
quite different, with mothers often experiencing more detrimental effects 
than fathers.23 While many potential reasons exist for this discrepancy, the 
most widely suggested include the social pressures mothers face, such as 
greater responsiblity for the care of their children, as well as “fear of 
humiliation and/or embarrassment” in social settings.24 

Regardless of the reasons, stress is inevitable when raising a child with 
ASD, as numerous considerations must be evaluated concerning the child. 
For example, children with ASD require an “extraordinary” level of 
supervision, particularly those who are lower functioning, as they are 
“especially prone to physical dangers due to excessive self-absorption” 
and can easily become the victim of strangers.25 Medical safety can also 
be an issue in situations where a parent is unable to recognize indications 
that their child is in pain or ill, especially if the child cannot verbally 
articulate the conditions.26 The need for supervision increases when ASD 
children engage in self-destructive behavior while frustrated.27 When 
addressing these additional safety concerns, courts have found it important 
to have a parent who can provide vigilant support consistent with the 
child’s functional capacities.28 

When raising a child with ASD, parent must also consider structure 
and predictability. Oftentimes, ASD children have a significant need for 
“sameness and consistency in their daily routines,” and they can become 
anxious if their routine is disrupted.29 Thus, a parent’s ability to maintain 
a consistent structure and schedule and to respond to tantrums that may 
arise when rigidity breaks down is crucial.30 Because a structured schedule 
requires nearly 24/7 supervision, courts often evaluate which parent has 

 

 22. Rappaport et al., supra note 6, at 86. 
 23. Id. 
 24. Id. See also Jo Bromley et al., Mothers Supporting Children with Autistic Spectrum 
Disorders: Social Support, Mental Health Status and Satisfaction with Services, 8 AUTISM 
409, 421 (2004). This study found mothers have a higher risk of experiencing 
psychological stress associated with high levels of child behavior problems and low levels 
of informal support within the family. 
 25. Pickar & Kaufman, supra note 3, at 128. 
 26. Id. 
 27. Id. 
 28. Id. 
 29. Id. 
 30. Id. 
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the time to oversee and manage the child’s schedule and needs.31 
Similarly, when parents have joint custody of an ASD child, they are 
encouraged to maximize structure and predictability, while minimizing 
opportunities for fluctuations in the child’s schedule.32 

III. AN ANALYSIS OF AUTISM IN THE FAMILY COURTS OF OTHER STATES 

A. New Jersey and the Jones-Holmes Criteria. 

While the general rate of ASD in children is 1 in 68, New Jersey has 
one of the highest rates of autism in the country.33 In April of 2019, the 
CDC published a report on the prevalence and characteristics of ASD 
among 4-year-old children.34 The study concluded that New Jersey had the 
highest percentage of children with ASD.35 More specifically, the findings 
showed that the percentage of four-year-olds with ASD in New Jersey 
increased by 40 percent between 2010 and 2014, going from 19.7 per 
1,000 children in 2010 to 28.4 per 1,000 children in 2014.36 37 

 
 

  

 

 31. Pickar & Kaufman, supra note 3, at 128 
 32. See Jennings, supra note 10, at 586. 
 33. See Adam Wenger, Autism Rates by State, HEALTHLINE MEDIA (Apr. 2, 2015), 
https://www.healthline.com/health/autism/autism-rates-by-state#1. 
 34. New Data on Autism Spectrum Disorder in 4-Year-Old Children, CDC, 
https://www.cdc.gov/ncbddd/autism/features/asd-data-four-year-old-children.html (last 
reviewed Aug. 27, 2019); see also Divorce and Autism: A Legal Perspective, AUTISM N.J. 
(May 15, 2019), https://www.autismnj.org/article/divorce-and-autism-a-legal-perspective/ 
(reporting that as of 2019, the rate in New Jersey was 1 in 34 children). 
 35. Danielle Wallace, New Jersey Autism Rate Soaring Compared to Other States in 
CDC Study, FOX NEWS (Apr. 12, 2019), https://www.foxnews.com/health/new-jersey-
autism-rate-cdc-study. 
 36. Id. 
 37. This exact statistic may vary depending on which source is used for reference. For 
example, see Karen Kaplan, Here’s Why the Apparent Increase in Autism Spectrum 
Disorders May be Good for U.S. Children, L.A. TIMES (Apr. 26, 2018, 2:30 PM), 
https://www.latimes.com/science/sciencenow/la-sci-sn-autism-american-children-201804 
26-story.html (stating that as of 2014, researchers identified 29.3 cases for every 1,000 8-
year olds). 
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Figure 1. Reported prevalence of autism each year per 1,000 
children for New Jersey and the United States.38 

“In custody litigation, a court’s function is to protect the child’s best 
interests.” 39 While a New Jersey family court must “consider the statutory 
factors in the New Jersey custody statute, N.J.S.A. 9:2-4,”40 these statutory 
factors are neither exclusive nor exhaustive.41 In 2009, former New Jersey 
Superior Court Judge, Dr. Lawrence Jones, and autism expert, Dr. David 
Holmes, developed “additional criteria for family courts to consider when 
adjudicating custody litigation concerning a child with autism.”42 This 
“Jones-Holmes” criteria presents additional factors a court may choose to 
consider when determining an autistic child’s best interests during a 
custody case.43 These factors include: 

 

 38. Lindy Washburn, Autism Rate Climbs, But as Many as 1 in 5 NJ Kids With the 
Disorder Still Goes Undiagnosed, NORTHJERSEY.COM (Jan. 10, 2020, 11:34AM), 
https://www.northjersey.com/story/news/health/2020/01/09/autism-awareness-despite-1-
5-nj-kids-disorder-goes-undiagnosed/2799223001/. 
 39. Lawrence R. Jones, Autism and the Law, Part 4: Separation, Divorce, and a Child 
with Autism, N.J. L. J. (Apr. 26, 2019, 10:30AM), https://www.law.com/njlawjournal/ 
2019/04/26/autism-and-the-law-part-4-separation-divorce-and-a-child-with-autism/. 
 40. Id. (Some of these factors include “the needs of the child, the safety of the child, 
the quality and continuity of the child’s education, and the fitness of the parents.”). 
 41. Id. 
 42. Id. 
 43. Id. 
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Each parent’s role in obtaining the initial diagnosis of autism, and 
any delay caused by a parent in obtaining the diagnosis;… [e]ach 
parent’s role in obtaining early intervention and therapy for the 
child, and the reasons for any delay in attempting to obtain 
services for the child; [e]ach parent’s ability to reinforce and 
follow through on daily recommended behavioral interventions 
for the autistic child, and the level of participation the parent has 
in working with the autistic child;… [e]ach parent’s history of 
willingness to be a tireless and effective advocate for the autistic 
child, and ability to do so; [e]ach parent’s ability to handle the 
emotional and psychological stress which may be involved with 
raising a particular child;… [and t]he quality of the special 
education (either in public school or private school) the child will 
receive while in the parent’s care.44 

Since the publication and presentation of the Jones-Holmes criteria, 
New Jersey family courts have recognized the validity of these additional 
factors and have considered the analysis of these factors in their opinions. 

In Rooney v. Wall, the plaintiff filed for divorce from the defendant in 
2009.45 Two years after the divorce, their child, H.W., was diagnosed with 
ASD.46 After H.W.’s teachers noticed that the child’s progress was 
becoming regressive outside of the school environment, they 
recommended that the parties work together to reinforce the child’s 
education program.47 However, despite these recommendations, the 
parties’ relationship continued to be problematic, resulting in court 
intervention.48 

In its legal analysis, the court addressed the Jones-Holmes criteria, 
noting that, in determining H.W.’s best interests: 

[A]ny or all of the above factors may be very relevant in 
considering whether a parent is ready and able to assist his or her 
autistic child on an ongoing basis, and to assist in a positive, 
intense, consistent and significant manner in the child’s progress 
and development.49 

 

 44. Jones, supra note 39. See also Lawrence R. Jones & David L. Holmes, Autism and 
Divorce Guidelines for Family Court Practice, 256 N.J. LAW 12, 14-15 (Feb. 2009). 
 45. Rooney v. Wall, No. FM-15-1229-09, 2014 N.J. Super. Unpub. LEXIS 3067, at *1 
(N.J. Super. Ct. Ch. Div. Sep. 19, 2014). 
 46. Id. at *2. 
 47. Id. at *3-4. 
 48. Id. at *4-5. 
 49. Id. at *23-25. 
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The court then went on to use these additional factors in its 
consideration of H.W.’s best interests. For example, the court held that a 
parent who “cannot or will not engage in a consistent program with their 
ex-spouse,” and refuses to recognize an autistic child’s needs may be 
compromising the best interests of the child.50 However, in H.W.’s case, 
despite the plaintiff’s assertion that the defendant refused to accept their 
son’s diagnosis, defendant asserted and acknowledged under oath that the 
child had autism, and that he had accepted the reality of the diagnosis.51 
This acceptance was important for the court, as it was the “first important 
step in the parties moving forward in jointly addressing their child’s 
present and very important needs.”52 

Similarly, in New Jersey Div. of Child Prot. & Permanency v. O.J., 
after removing defendant’s child, M.J.K., from the home, the New Jersey 
Division of Child Protection and Permanency filed a complaint seeking 
the care and supervision the child.53 After failing to help defendant meet 
the requirements for reunification, the Division sought legal custody of the 
child.54 After the trial court held that the Division had proven through clear 
and convincing evidence all of the criteria for parental rights to be 
terminated under New Jersey law, defendant appealed, arguing that the 
Division “failed to establish that the child’s safety, health or development 
was endangered by the parental relationship.”55 

In disagreeing with the defendant, the appellate court analyzed 
defendant’s behavior using one of the Jones-Holmes criteria similar to that 
in Rooney. Specifically, the court held that it was “undisputed” that M.K.J. 
was diagnosed as autistic, yet the defendant had told the doctor giving her 
a psychiatric examination that she did not believe the diagnosis.56 
Furthermore, “[t]he evidence established that [the defendant] had no 
appreciation of how to address the needs of a child with autism” and “did 
not appear to be interested in learning how to raise an autistic child.”57 
Thus, “the trial court did not err by viewing [defendant’s] disagreement 
with the autism diagnosis as evidence of harm.”58 While the court in O.J. 

 

 50. Rooney, 2014 N.J. Super. Unpub. LEXIS 3067, at *27. 
 51. Id. at *35. 
 52. Id. 
 53. New Jersey Div. of Child Prot. & Permanency v. O.J., No. A-2130-12T1, 2013 N.J. 
Super. Unpub. LEXIS 2831, at *1, *3 (N.J. Super. Ct. App. Div. Nov. 25, 2013). 
 54. Id. at *4-5. During this time, M.K.J. was diagnosed with “features of developmental 
delays, autistic spectrum disorder and mixed receptive or expressive language disorder.” 
Id. at *5-6. 
 55. Id. at *8-10. 
 56. Id. at *10-11. 
 57. Id. at *11. 
 58. Id. at *11. 
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never specifically acknowledged that it was using a Jones-Holmes criteria 
like it did in Rooney, the fact that the court additionally considered a 
similar fact helps show the relevance and practicality of these suggested 
factors. 

B. Other States’ Considerations in Child Custody Determinations. 

While ASD is unfortunately prevalent nationwide, because the 
frequency of diagnoses varies from state to state, not every legislature has 
chosen to adopt additional factors in their courtrooms to adjust for custody 
filings involving children with ASD. However, while these states might 
not lay out concrete factors in a manner similar to New Jersey, that does 
not mean that their courts do not take additional factors into consideration 
when making their determinations. Therefore, in order to provide a more 
complete understanding of how Michigan courts should handle children 
with ASD, this part of the analysis considers additional factors used in 
jurisdictions outside of more radical states like New Jersey. 

1. Minnesota 

Falling not far behind New Jersey in terms of ASD prevalence is 
Minnesota. As of 2014, the CDC’s Autism and Developmental 
Disabilities Monitoring Network reported that 24.0 per 1,000 Minnesota 
children have ASD.59 More recently, in a study conducted by the 
Minnesota-Autism and Developmental Disabilities Monitoring Network, 
researchers confirmed that 1 in 42 Minnesota children (2.4 percent) have 
ASD.60 

 
 
 

  

 

 59. Kaplan, supra note 37. See also Baio et al., Prevalence of Autism Spectrum 
Disorder Among Children Aged 8 Years — Autism and Developmental Disabilities 
Monitoring Network, 11 Sites, United States, 2014, CDC (Apr. 27, 2018), 
https://www.cdc.gov/mmwr/volumes/67/ss/ss6706a1.htm?s_cid=ss6706a1_. 
 60. UMN Researchers Unveil Minnesota Autism Rates as Part of National CDC study, 
U. MINN. (Apr. 25, 2018), https://twin-cities.umn.edu/news-events/umn-researchers-
unveil-minnesota-autism-rates-part-national-cdc-study. 
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Figure 2. Reported change in prevalence of ASD from 2007 to 
2011 for Minnesota and the United States.61 

In Hawkinson v. Hawkinson, appellant and respondent, who were the 
parents of two young boys diagnosed with ASD, separated in 2007.62 “As 
part of their separation, the parties agreed that they would share joint 
physical and joint legal custody of the children,” with the appellant being 
the primary caretaker during the school year and the respondent being the 
primary caretaker during the summer.63 In March 2011, after the appellant 
made multiple decisions regarding the care and education of their children 
without seeking the input of the respondent, the respondent moved for 
modification of the parenting schedule, alleging that appellant endangered 
their children by neglecting their educational needs through frequent 
moves and school changes.64 The district court agreed and found that the 
children’s “emotional health and development” were endangered due to 
the appellant’s failure to create a stable educational environment meeting 
the specific special needs of the children.65 

On appeal, the Minnesota Court of Appeals began by noting that, 
under Minnesota case law, “[t]he district court has broad discretion in 
 

 61. Autism Spectrum Disorders, MINN. DEP’T OF HEALTH, https://data.web.health.state. 
mn.us/dev_asd (last visited Feb. 18, 2021). 
 62. Hawkinson v. Hawkinson, No. A12-0496, 2012 Minn. App. Unpub. LEXIS 1249, 
at *1-2 (Minn. Ct. App. Dec. 31, 2012). 
 63. Id. at *2. 
 64. Id. at *2-3. 
 65. Id. at *5. 
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deciding parenting time and custody matters based on the best interests of 
the child.”66 The Court of Appeals next turned to the specific needs of the 
children, noting the benefit of stability for children with ASD.67 In the 
children’s case, a stable environment required regular schedules and a lack 
of frequent school changes.68 Therefore, because the children were lacking 
stability through their repeated changes in housing and educational 
environments, the Court of Appeals affirmed the lower court’s ruling that 
the children were indeed endangered.69 

In a more recent Minnesota case, In re Welfare of the Child of A.F.P., 
the Pennington County Human Services conducted a welfare check on 
appellant’s home after receiving a report that a child with special needs 
was in possible need of assistance.70 During the welfare check, the home 
was found to be “very dirty,” with the child’s play area being a “dog 
kennel/fenced in area covered in feces from the dog.”71 The child 
protection investigator was concerned with the child’s living conditions 
and removed him from the home.72 The county subsequently filed a 
petition seeking termination of the appellant’s parental rights over the 
child.73 The petition alleged, in part, that the child needed specialized care 
that the appellant failed to provide.74 The court decided “the county 
satisfied its burden of proving by clear and convincing evidence that 
[appellant’s] parental rights should be terminated because she failed to 
comply with the duties imposed upon her by the parent-and-child 
relationship.”75 

Similar to Hawkinson, the Court of Appeals began by noting that the 
decision to terminate was up to the discretion of the district court.76 In 
addition, on appeal, an appellete court will uphold a lower court’s 
termination of parental rights if “at least one statutory ground alleged in 
the petition is supported by clear and convincing evidence and termination 
of parental rights is in the child’s best interests.”77 This analysis “requires 
consideration of the child and parent’s interests in preserving the parent-
 

 66. Id. at *5-6. 
 67. Hawkinson, 2012 Minn. App. Unpub. LEXIS 1249, at *8-10. 
 68. Id. at *12. 
 69. Id. at *15-16. 
 70. In re Welfare of the Child of A.F.P., No. A19-0495, 2019 Minn. App. Unpub. 
LEXIS 940, at *1 (Minn. Ct. App. Sep. 30, 2019). 
 71. Id. at *1-2. 
 72. Id. 
 73. Id. at *3. 
 74. Id. 
 75. In re Welfare of the Child of A.F.P., 2019 Minn. App. Unpub. LEXIS 940, at *7. 
 76. Id. at *8. 
 77. Id. at *13 (quoting In re the Welfare of Children of T.R., 750 N.W.2d 656, 661 
(Minn. 2008)). 
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and-child relationship and of any competing interests of the child.”78 As 
such, the Court of Appeals determined that, in considering both the child 
and parent’s interests, as well as the special considerations of the child’s 
ASD, the district court properly found that the appellant could not provide 
an environment that was both safe and structured for the child.79 In fact, 
because of this, appellant’s overall failure to care for the child caused his 
symptoms to regress.80 Therefore, the Court of Appeals ultimately 
concluded that the district court acted lawfully within its discretion by 
terminating the appellant’s parental rights.81 

2. California 

While the prevalence of autism in the state of California is not, on its 
face, as troubling as New Jersey and Minnesota, its rates have been on a 
fast track upwards. In a July 2018 report published by the California 
Center for Autism and Development Disabilities Research and 
Epidemiology (CADDRE), as of 2013, the prevalence of ASD in the state 
was 11 in 1,000 children.82 This number is vastly different than the 
reported 1.1 per 1,000 births between 1987 and 2013.83 “This represents 
an average increase in autism prevalence of 0.4 per 1,000 births, or 9.3%, 
per year.”84 

 
 
 

  

 

 78. Id. 
 79. Id. at *14. 
 80. In re Welfare of the Child of A.F.P., 2019 Minn. App. Unpub. LEXIS 940, at 14. 
 81. Id. at *14-15. 
 82. Autism Birth Prevalence in California, Birth Years 1987-2013, CAL. DEP’T PUB. 
HEALTH (July 2018), https://www.cdph.ca.gov/Programs/CCDPHP/DEODC/EHIB/ 
EES/CDPH%20Document%20Library/ADA1-%20CA%20Autism%20Prevalence%2019 
87-2013%2007132018%20-%20MR.pdf. 
 83. Id. 
 84. Id. 
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Figure 3. Reported change in prevalence of ASD from 1987 to 
2013 for California.85 

In many of California’s child custody cases involving children with 
ASD, the courts often emphasize the numerous relationships a child forms 
with various family members. For example, in In re Marriage of Heath, 
Monica and Russell Heath had two children, Michael and Samuel.86 
Michael had been diagnosed with autism, while Samuel was characterized 
as having “autistic-like” behavior, requiring “only a referral for speech 
therapy.”87 Upon the mother changing her county of residence, the father 
responded by petitioning for sole legal and physical custody of the 
children.88 After new temporary visitation orders had been made, pending 
the review hearing, “the father argued that he believed the children should 
be separated because, in his opinion, Michael was holding back Samuel’s 
development.”89 Despite the mother’s argument that “separation would be 
detrimental to the children,” the family court awarded “custody of Samuel 
to the father and custody of Michael to the mother, and established a 
visitation schedule.”90 

On review, the California Court of Appeals emphasized the sibling 
relationship between Michael and Samuel. Citing In re Marriage of 
 

 85. Id. 
 86. In re Marriage of Heath, 18 Cal. Rptr. 3d 760, 761 (Cal. Ct. App. 2004). 
 87. Id. at 762. 
 88. Id. 
 89. Id. 
 90. Id. at 762-63. 
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Williams, the court held that “[w]e can envision a case in which an 
extraordinary emotional, medical or educational need, or some other 
compelling circumstance, would allow the separation of siblings. But here 
there is no evidence of the impact that separation will have on these 
children.” 91 Similar to Williams, the Court of Appeals held that the family 
court had “failed to recognize either the interest of the children in having 
a meaningful opportunity to share each other’s lives, or the potential 
detriment of their separation,” choosing to instead base its decision on pure 
speculation, which cannot be allowed under law.92 

Additionally, the Court of Appeals held that “a child’s mental or 
physical disability cannot be presumed to be a barrier to his or her 
individual rights.”93 “Rather than relying on stereotypes, assumptions, and 
‘hunches’ to make a determination concerning the best interests of a child, 
the court must make an appraisal of the actual circumstances of the person 
alleged to be disabled.”94 

Furthermore, the court held that while there have been limited studies 
published on sibling interactions, those completed had found that there can 
be positive impacts on the non-affected sibling from living with the autistic 
child.95 Acknowledging that many of these issues were involved in the 
current case, the court held that these concerns must be examined by the 
court in light of the needs, abilities, and interactions of each child.96 
Because mere assumptions would not answer the important questions of 
this case, the Court of Appeals remanded the case so the family court could 
use the full record in its custody analysis.97 

California courts have also had to consider the additional factors of a 
child with ASD in termination of parental rights proceedings. Shortly after 
in In re Marriage of Heath was decided, the California Court of Appeals 
had to consider the needs of a child with autism in In re Dakota H.98 In 
this case, Child Protective Services became involved after Dakota, who 
was formally diagnosed with autism, was physically abused by his father.99 
The juvenile court permitted the mother’s custody of Dakota as long as he 

 

 91. In re Marriage of Heath, 18 Cal. Rptr. 3d at 764 (citing In re Marriage of Williams, 
88 Cal.App.4th 808, 812, 105 Cal. Rptr. 2d 923 (Cal. Ct. App. 2001)). 
 92. In re Marriage of Heath, 18 Cal. Rptr. 3d at 764. 
 93. Lacey Mickleburgh, A Special Case for Children with Special Needs, 14 WHITTIER 

J. CHILD & FAM. ADVOC. 113, 132 (2015) (discussing In re Marriage of Heath); In re 
Marriage of health, 18 Cal. Rptr. 3d at 764. 
 94. In re Marriage of Heath, 18 Cal. Rptr. 3d at 764. 
 95. Id. at 764. 
 96. Id. at 765. 
 97. Id. 
 98. In re Dakota H., 33 Cal. Rptr. 3d 337 (Cal Ct.App. 2005). 
 99. Id. at 340. 
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did not have any further contact with his father.100 However, this condition 
was not followed.101 

After the juvenile court found that his mother “inadequately 
supervised” Dakota, it took jurisdiction of the child.102 The mother was 
placed on a reunification plan which required her to “attend a weekly 
domestic violence program, undergo a psychological evaluation, 
participate in individual psychotherapy and attend classes specifically 
designed for parents of special needs children.”103 Although the mother 
showed a genuine interest in reunification with Dakota and began 
attending the required programs, at the 12-month review hearing the court 
found that the mother “had not made substantive progress towards 
reunification.”104 Shortly after, with the mother’s consent, Dakota was 
placed in an adoptive home where the family had previously adopted two 
other special needs children and the prospective father was knowledgeable 
about autism.105 With Dakota adjusting well to his new home, the court 
found that adoption was in the his best interest and subsequently 
terminated the mother’s parental rights.106 

On appeal, the Court of Appeals held that while they agreed that the 
mother had a loving parental relationship with Dakota, substantial 
evidence supported the lower court’s finding that Dakota’s exceptional 
needs for “a stable home and highly competent caregiver” were not 
outweighed by this relationship.107 Although Dakota would likely obtain 
some benefit from continued visitation with his mother, “a nonpermanent 
placement [would] not meet his long-term needs.”108 

The court continued its analysis by citing additional factors relevant 
to the best interests of a child with autism. For example, “[t]he prospective 
adoptive father … understood the emotional responses and nonverbal cues 
that need to be taught to an autistic child.”109 He also “sought out services 
for Dakota, including opportunities for Dakota to have contact with 
typically developing peers, an important component of his social 
development.”110 On the flip side, a Clinical psychologist, Richard Owen, 
Ph.D., found that Dakota’s mother had a “low-average level of cognitive 

 

 100. Id. 
 101. Id. 
 102. Id. 
 103. In re Dakota H., 33 Cal. Rptr. 3d at 340. 
 104. Id. at 341. 
 105. Id. 
 106. Id. at 342. 
 107. Id. at 348-49. 
 108. In re Dakota H., 33 Cal. Rptr. 3d at 349. 
 109. Id. 
 110. Id. 
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functioning,” which made her “vulnerable to misunderstanding her child’s 
needs, behaviors and emotions, especially when considering the enormous 
and special needs of an autistic child.”111 And unlike Dakota’s prospective 
father, the mother did not attempt to improve her understanding of autism 
or Dakota’s special needs.112 Therefore, given these facts, the Court of 
Appeals concluded that the lower court acted within its discretion when it 
decided that “Dakota’s need for a safe, stable, and permanent home” 
outweighed any potential relationship he might have with his mother.113 

IV. CURRENT CUSTODY LAWS IN MICHIGAN AND AN APPLICATION OF 

OTHER STATES’ FACTORS 

Compared to other states, there is far less empirical data regarding the 
prevalence of ASD in the State of Michigan. The only recent insight we 
have as to autism rates comes from the State of Michigan.114 In its report, 
it found that, in 2000, “4,706 or 2.13 [percent] of children ages 3-21 who 
received special education services in Michigan [had] autism.”115 Fast-
forward to the 2013-14 school year, and this number increased to 16,713, 
or 8.34 percent.116 This 8.34 percent is likely not the general prevalence 
rate of autism in Michigan, as not only does this figure include children 
who have reached the age of majority, but it also focuses only on children 
who have received special education services. However, this increasing 
prevalence of ASD in Michigan is likely accurate, as this has been the 
overall trend across the country.117 

 
  

 

 111. Id. 
 112. Id. at 349-50 (“She did not consistently set boundaries, vary his routine or teach 
him to see things from other people’s perspectives, all important and necessary lessons for 
his social and emotional development.”). 
 113. In re Dakota H., 33 Cal. Rptr. 3d at 350. 
 114. 2015 State Autism Profiles: Michigan, EASTER SEALS (Nov. 2015), https://www. 
easterseals.com/explore-resources/living-with-autism/2015_autism_michigan.pdf. 
 115. Id. 
 116. Id. 
 117. See e.g., Jessica Wright, The Real Reasons Autism Rates Are Up in the U.S., SCI. 
AM. (Mar. 3, 2017), https://www.scientificamerican.com/article/the-real-reasons-autism-
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percent from the 1 in 88 rate reported in 2008, and more than double the 1 in 150 rate in 
2000.”). 
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Figure 4. Reported change in prevalence of ASD by age from the 
1999-2000 school year to the 2013-14 school year 118 

Despite this upward trend, Michigan courts currently do not have any 
additional factors set in place for custody dealings involving autistic 
children. Rather, child custody determinations are decided under the Child 
Custody Act of 1970, which is codified under MCL § 722.23..119 This act 
“makes clear that the best interests [and welfare] of the child control the 
resolution of a custody dispute between parents” and lists several factors 
for judicial consideration.120 In gauging the best interest of the child, 
Michigan courts are guided by the factors set forth in MCL 722.23. These 
factors include: 

. . . (b) The capacity and disposition of the parties involved to give 
the child love, affection, and guidance and to continue the 
education and raising of the child in his or her religion or creed, if 
any. (c) The capacity and disposition of the parties involved to 
provide the child with food, clothing, medical care or other 
remedial care recognized and permitted under the laws of this state 
in place of medical care, and other material needs. (d) The length 
of time the child has lived in a stable, satisfactory environment, 
and the desirability of maintaining continuity. . . . (h) The home, 
school, and community record of the child . . .121 

The statute also provides, under section (l), that the court may consider 
any other factor that it deems relevant to a particular child custody 
dispute.122 Section (l) arguably allows the court to consider additional 
considerations that are relevant when a child with ASD is involved, such 
as special education and a stable routine. However, despite this freedom 

 

 118. 2015 State Autism Profiles: Michigan, supra note 114. 
 119. M.C.L.A. §§ 722.21-722.31. 
 120. Harvey v. Harvey, 470 Mich. 186, 192 (Mich. 2004). 
 121. M.C.L.A. § 722.23. 
 122. M.C.L.A. § 722.23(l). 
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given to the courts, it is difficult, if not impossible, to find any published 
child custody cases in the state of Michigan in which these types of factors 
are considered. And in those rare unpublished cases where the court takes 
a child’s autism into consideration, very little, if any, analysis is done on 
how this diagnosis affects custody determinations and the child’s best 
interests. For example, in Zhang v. Li, the father of a child with minimal 
indicators of autism appealed the lower court’s temporary order awarding 
joint legal custody and equal parenting time of the child.123 The father 
argued that “the trial court erred in denying his motion to dismiss [the 
mother’s] motion to change custody because proper cause did not exist to 
revisit the custody order given that the child did not have autism.”124 In 
disagreeing with the father, the Michigan Court of Appeals held that 
“[c]oncerns surrounding the ‘capacity and disposition of the parties 
involved to provide the child with . . . medical care’ constitute proper cause 
to revisit the custody order.”125 Similarly, the court held that “a health 
development with the potential to significantly affect the child’s well-
being constitutes a change of circumstances sufficient to revisit 
custody.”126 

The problem with cases such as Zhang is that autism is often discussed 
by Michigan courts in passing. That is, while a child might have ASD and 
while it might be deemed relevant in some capacity, it is often used to 
address topics other than a child’s best interest in custody determinations; 
in the case of Zhang, that topic was whether there was proper cause or a 
change in circumstances for a court to revisit a custody determination. 
While these opinions are a start, they do not go far enough. With the 
prevalence of ASD growing, it is important for Michigan courts to start 
doing more to consider factors that are relevant to the best interests of 
children with ASD when making custody determinations. 

As earlier sections of this analysis show, there are multiple routes that 
Michigan can pursue to achieve greater respect for the unique needs of 
children with ASD. Like New Jersey, Michigan courts can consider 
additional factors in custody proceedings for children with ASD, similar 
to the Jones-Holmes criteria. Or like California and Minnesota, Michigan 
courts can make a greater effort to analyze additional considerations 
relevant to children with ASD, such as their relationships with siblings127 
or their need for a structured and stable environment.128 However, for the 
 

 123. Zhang v. Li, No. 346335, 2019 Mich. App. LEXIS 2946, at *1 (Mich. Ct. App. 
June 11, 2019). 
 124. Id. at *8-9. 
 125. Id. at *9 (citing M.C.L.A. § 722.23(c)). 
 126. Id. 
 127. See in re Marriage of Heath, 18 Cal Rptr. 3d at 763. 
 128. See Hawkinson, 2012 Minn. App. Unpub. LEXIS at *9-10. 
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following reasons, this Note argues that Michigan courts should draw from 
New Jersey case law and adopt standards similar to the Jones-Holmes 
criteria. 

As previously stated, New Jersey currently has the highest prevalence 
of children diagnosed with ASD in the United States, which may actually 
be a good thing for New Jersey’s children. Dr. Walter Zahorodny, an 
Associate Professor at Rutgers New Jersey Medical School, suggests that 
the higher rate of diagnoses in the state likely results because of “more 
people knowing about autism and referring children to experts to 
document their concerns.”129 These detailed reports are then able to 
provide “a more complete picture of children’s challenges and possible 
diagnoses.”130 Similarly, “greater awareness and public health education 
by the government and advocacy groups…contribute to the increase” in 
diagnoses.131 “New Jerseyans also have more access to diagnostic 
services, so more children are evaluated.”132 What this means is that from 
a medical and scientific standpoint, Michigan should be following New 
Jersey’s standard because its rate indicates not just a high level of 
diagnoses, but also a high level of research and treatment options. 

From a legal standpoint, New Jersey is one of the only states that has 
multiple appellate court decisions and secondary sources discussing child 
custody determinations when children with ASD are involved. While 
cases from both Minnesota and California have been cited in this Note, 
these states’ knowledge and analyses are not as thorough as New Jersey. 
As autism consultant Chantel Sicile-Kira wrote, “in most states, including 
California, often the special needs of the child are not taken into account 
when discussing custody, visitation rights, and child support.”133 With 
New Jersey, however, not only has the state established a specific set of 
criteria for courts to consider in determining the best interests of a child 
with autism, but courts have chosen to adopt these criteria in subsequent 
custody analyses. By adopting a standard like the Jones-Holmes criteria, 
 

 129. Autism Prevalence Rate, AUTISM N.J., https://www.autismnj.org/understanding-
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 133. Chantel Sicile-Kira, Divorce Cases Involving Children With Autism, PSYCH. 
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Michigan would be incorporating a set of factors that is accepted by a state 
with arguably the most research and knowledge on the subject. 

V. CONCLUSION 

With the rates of children with ASD only increasing, it is imperative 
that Michigan courts adjust their standards to account for special 
considerations in child custody determinations. While MCL 722.23(l) 
arguably allows for courts to address these special considerations, it is 
clear from the lack of case law that this is not happening in any systematic 
way. New Jersey, on the other hand, has taken concise steps to make it 
easier for courts to know what factors need to be considered when a 
custody proceeding involves a child with ASD. Because New Jersey is 
possibly the only state that has the research and knowledge to back the 
Jones-Holmes criteria, not only would Michigan courts benefit from 
adopting this standard, but families would benefit knowing that there are 
considerations in place that allow the courts to make the most informed 
“best interests” determination possible. 


