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REFORMED CONSENT: REVISING MICHIGAN’S INFORMED 
CONSENT DOCTRINE TO INCREASE PATIENT AUTONOMY 

AND SHARED MEDICAL DECISION MAKING 

JESSICA N. BIONDO 

I. INTRODUCTION 

We have all been to the doctor – or at least we know someone who 
has. Before any procedure can be done, the patient and the physician must 
have a conversation about the procedure itself – risks and benefits, 
alternatives to the proposed treatment. Likely this conversation is a blur 
for the patient, containing many big and confusing words that the average 
person might not fully understand. If you are lucky, and you have a great 
doctor, the complex issues are explained to you to the best of the doctor’s 
ability. If you have questions, those questions are answered, and maybe 
the doctor poses some new questions that you never thought of. As you 
can imagine, this conversation is a delicate balance of what warrants 
discussion with information overload for the patient and their family, 
causing confusion or leading the patient to focus on nonrelevant aspects 
of the medical decision-making process. 

The icing on the cake is that often patients and their families do not 
have experience or knowledge to contextualize this conversation. How 
often do these types of conversations happen in an emergency room, or a 
surgical family waiting lounge or preoperative area immediately before an 
emergency operation? Who plans on going to an emergency room? In an 
ideal situation, the patients and their families would know what is coming 
and would be able to do their own research to gain a basic understanding 
of the procedure, potential alternatives, associated risks, and expected 
benefits. In reality, patients are not always able to know every detail of the 
procedure they may need to know about. 

As mentioned above, in an ideal doctor-patient relationship the doctor 
is able to convey the necessary information, withhold unnecessary 
information that may confuse the patient, and then answer all of the 
patient’s questions. As one physician explained, the process of informed 
consent could be described as an exchange of respect.1 Dr. Mills 
summarized this process: “[b]y asking for consent, the physician 
operationalizes his/her respect for the patient’s personal goals and for the 
patient’s autonomy. By consenting, the patient indicates his trust and 
 

 1. Roger Mills, How “Informed” is Informed Consent?, PSYCH. TODAY (Aug. 7, 
2018), https://www.psychologytoday.com/us/blog/take-needed/201808/how-informed-is-
informed-consent. 
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respect for the physician’s professionalism.”2 The doctrine of informed 
consent governs this portion of the patient’s healthcare and doctor-patient 
relationship. 

This Note suggests Michigan adopt a hybrid standard requiring the 
current disclosure that a reasonably prudent physician would provide and 
also requiring a physician to disclose any additional information that they 
know or have reason to know is material to the specific patient.3 By 
adopting a hybrid- standard, Michigan can maintain the objective benefits 
of the provider-based standard, while holding providers accountable for 
information that they have reason to know the patient would consider 
material. 

II. THE EVOLUTION OF INFORMED CONSENT 

A. History of Informed Consent 

The doctrine of informed consent is a rather recent development in 
American legal history. Prior to the recognition of a separate cause of 
action for lack of informed consent, claims could be brought against the 
medical provider for battery or negligence.4 The earliest acknowledgment 
of a patient’s right to self-determination in their health care is seen in the 
1914 case of Schloendorff v. Society of New York Hospital.5 In 1908, a 
woman was admitted to the hospital due to a stomach disorder.6 After her 
admission to the hospital, a tumor was discovered.7 The physicians were 
unable to determine what kind of tumor this was and suggested a course 
of treatment.8 Although the patient agreed to this treatment, she stated that 
she did not consent to surgery.9 The next day, after the procedure, the 
patient woke up to find that she did in fact have surgery, and the tumor 
had been removed.10 Judge Cardozo famously stated, “the wrong 
complained of is not merely negligence. It is trespass. Every human being 
 

 2. Id. 
 3. This Note focuses on informed consent for treatment for serious and potentially 
life-threatening or terminal conditions. Examples of this include treatments for cancer, 
surgical interventions for trauma injuries, and other non-elective and semi-urgent 
procedures. This Note does not discuss any types of research or experimental protocols and 
their informed consent processes. 
 4. Jaime Staples King & Benjamin W. Moulton, Rethinking Informed Consent: The 
Case for Shared Medical Decision-Making, 32 AM. J. L. & MED. 429, 437 (2006). 
 5. Schloendorff v. Soc’y of N.Y. Hosp., 211 N.Y. 125 (N.Y. 1914). 
 6. Id. at 127. 
 7. Id. at 127-28. 
 8. Id. 
 9. Id. 
 10. Schloendorff, 211 N.Y. at 127-28. 
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of adult years and sound mind has a right to determine what shall be done 
with his own body.”11 The court went on to say, “a surgeon who performs 
an operation without his patient’s consent, commits an assault, for which 
he is liable in damages.”12 

The next significant development in the informed consent doctrine is 
found in the 1957 case of Salgo v. Stanford.13 This court opinion is the first 
time that the term “informed consent” is used.14 This is significant because 
this shows the court’s growing recognition of patient autonomy by 
distinguishing consent from informed consent. The patient in this case 
presented to the hospital with cramping leg pain.15 It was quickly 
determined that the patient’s symptoms were consistent with typical 
atherosclerotic disease.16 The treatment team believed there to be an 
abdominal aortic occlusion and suggested a procedure to obtain images of 
the vessels in the abdomen.17 When discussing this procedure with the 
patient, the physicians failed to explain different options to the patient.18 
The physicians also failed to mention possible side effects and risks of the 
procedure.19 The court stated, “[a] physician violates his duty to his patient 
and subjects himself to liability if he withholds any facts which are 
necessary to form the basis of an intelligent consent by the patient to the 
proposed treatment.”20 

In making this statement, the court recognized that there are two 
different roads a physician may take in obtaining consent from a patient.21 
First, a provider may discuss every single risk the patient may encounter, 
“no matter how remote.”22 The problems with this approach are that the 
patient is likely to be frightened and may not make the best decision out 
of fear. Additionally, the patient may end up focusing on elements of the 
procedure, or risks of it, that are not as important, and by doing so overlook 
facts that are of significant importance. 

The second approach that the court recognizes starts with the 
understanding that “each patient presents a separate problem.”23 Providers 
must embrace the notion that the patient’s wellbeing also includes their 
 

 11. Id. at 129 (emphasis added). 
 12. Id. at 129-130. 
 13. Salgo v. Leland Stanford Jr. Univ. Bd. of Tr., 317 P.2d 170 (Cal. Ct. App. 1957). 
 14. Id. at 181. 
 15. Id. at 172-73. 
 16. Id. at 173. 
 17. Id. 
 18. Salgo, 317 P.2d at 173. 
 19. Id. at 181. 
 20. Id. 
 21. Id. 
 22. Id. 
 23. Salgo, 317 P.2d at 181. 
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mental and emotional wellbeing in the decision making process.24 When a 
provider is discussing the risks of, and alternative options to the procedure, 
a physician must employ “a certain amount of discretion…with the full 
disclosure of facts necessary to an informed consent.”25 The court adopted 
this second approach and held, “the physician has such discretion 
consistent, of course, with the full disclosure of facts necessary to an 
informed consent.”26 

The two approaches mentioned in the Salgo court are early 
permutations of one of the two leading approaches in modern day 
informed consent doctrine, the reasonable physician/provider standard, 
commonly referred to as provider-based standard. However, it would not 
be another fifteen years until the courts recognized the second approach 
used in the courts today. This approach is the reasonable patient standard, 
commonly referred to as the patient-based standard, and it was first 
recognized by the courts in Canterbury v. Spence.27 The patient in this case 
was a 19-year-old man who presented to the hospital for a series of 
procedures related to severe back pain.28 His mother signed the consent 
forms and asked the physician if the surgery was serious.29 The physician 
responded stating, “not any more than any other operation.”30 After 
surgery to treat a potentially ruptured intervertebral disc, the patient 
appeared to be recovering within normal parameters.31 The patient 
however suffered a major setback in recovery when he fell from his bed.32 
The patient developed paralysis from the waist down.33 Ultimately, the 
patient remained paralyzed from the waist down and suffered from urinary 
incontinence and bowel paralysis.34 

The provider agreed that he had not disclosed the risk of paralysis 
because it is “a very slight possibility” and even without trauma, the risk 
is “somewhere in the nature of one percent.35 The court recognized that 
the requirement of a physician to disclose the risks of a procedure is not a 
new concept in the American legal system, but the doctrine is evolving.36 
The court describes true consent from a patient to the provider as: 
 

 24. Id. 
 25. Id. 
 26. Id. 
 27. Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir. 1972). 
 28. Id. at 776. 
 29. Id. at 777. 
 30. Id. 
 31. Id. 
 32. Canterbury, 464 F.2d at 777. 
 33. Id. 
 34. Id. at 778. 
 35. Id. 
 36. Id. at 779. 
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True consent to what happens to one’s self is the informed 
exercise of a choice, and that entails an opportunity to evaluate 
knowledgeably the options available and the risks attendant upon 
each. The average patient has little or no understanding of the 
medical arts, and ordinarily has only his physician to whom he can 
look for enlightenment with which to reach an intelligent 
decision… A physician is under a duty to treat his patient skillfully 
but proficiency in diagnosis and therapy is not the full measure of 
his responsibility... the physician is under an obligation to 
communicate specific information to the patient when the 
exigencies of reasonable care call for it. Due care may require a 
physician perceiving symptoms of bodily abnormality to alert the 
patient to the condition. It may call upon the physician confronting 
an ailment which does not respond to his ministrations to inform 
the patient thereof. It may command the physician to instruct the 
patient as to any limitations to be presently observed for his own 
welfare, and as to any precautionary therapy he should seek in the 
future. It may oblige the physician to advise the patient of the need 
for or desirability of any alternative treatment promising greater 
benefit than that being pursued. Just as plainly, due care normally 
demands that the physician warn the patient of any risks to his 
well-being which contemplated therapy may involve.37 

The court recognizes that it is unrealistic for a physician to be expected 
to disclose all risks no matter how small.38 However, as indicated by the 
court’s holding, the court also recognizes that a patient’s “informed 
consent” can only be obtained if the patient has an understanding of the 
risks at hand. In light of this, the court states that the doctrine must be 
defined by the patient’s right to self-determination in their medical care.39 
Essentially, a physician must disclose all material information that a 
reasonable patient would want in making their decision.40 

 

 37. Canterbury, 464 F.2d at 780-81. 
 38. Id. at 786 (stating in full, “[i]t seems obviously prohibitive and unrealistic to expect 
physicians to discuss with their patients every risk of proposed treatment—no matter how 
small or remote—and generally unnecessary from the patient’s viewpoint as well.”). 
 39. Id. at 786-787 (stating in full, “[i]n our view, the patient’s right of self-decision 
shapes the boundaries of the duty to reveal. That right can be effectively exercised only if 
the patient possesses enough information to enable an intelligent choice. The scope of the 
physician’s communications to the patient, then, must be measured by the patient’s need, 
and that need is the information material to the decision. Thus the test for determining 
whether a particular peril must be divulged is its materiality to the patient’s decision: all 
risks potentially affecting the decision must be unmasked.”). 
 40. Id. 
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1. Elements of Informed Consent 

In order for informed consent to be valid five things must be 
accomplished in the process.41 The first is capacity; a patient must be 
competent to grant informed consent. Should a patient be determined to 
not have capacity, then the person acting on their behalf must grant 
consent. The second is disclosure; any information that is deemed material 
to the patient must be disclosed in order for the consent to be considered 
informed.42 Third, comprehension must be shown. It is not enough for a 
physician or other provider to just disclose material information. The 
physician must do so in a way the patient is able to comprehend the 
information that is being presented to them for decision-making; in other 
words, the doctor must break down the medical condition and proposed 
treatment into layman’s terms that the typical ‘everyman’ can digest. 

Fourth, the physician or other provider providing consent must do 
everything in their power to minimize external influences. This element is 
twofold in that there are often external influences at play both from the 
provider’s perspective and the patient’s perspective. In efforts to minimize 
external influences, providers must be candid with the patient and narrow 
the conversation to what is relevant to the proposed treatment. Financial 
gains or losses should not normally be emphasized by the provider, and 
the provider must do everything they can to not let this cloud judgement. 
For example, the physician should do whatever they can during the 
informed consent process to discuss the nature of the procedure and 
potential side effects rather than the patient or their family’s ability to pay 
for the procedure. A “cheaper” alternative should not normally be offered 
for the sole reason of finances, as a patient typically seeks medical advice 
to solve a healthcare problem and understand the range of options on the 
basis of their physical wellbeing. Additionally, present day providers may 
have financial relationships of a different nature, in the form of consulting 
agreements or royalty arrangements with medical device and equipment 
companies. Similar to the above situation, a provider should not 

 

 41. See generally JANET L. DOLGIN & LOIS L. SHEPHERD, BIOETHICS AND THE LAW 46-
76 (Rachel E. Barkow et al. eds., Wolters Kluwer, 4th ed. 2019) (describing various 
perspectives, approaches, and issues pertaining to informed consent); BARRY R FURROW 

ET AL., LAW AND HEALTH CARE QUALITY, PATIENT SAFETY, AND LIABILITY 132-144 (West 
Academic Publishing, 8th ed. 2018) (describing the origins and legal framework of 
informed consent). 
 42. Canterbury, 464 F.2d at 787 (defining a material risk as: “a risk is thus material 
when a reasonable person, in what the physician knows or should know to be the patient’s 
position, would be likely to attach significance to the risk or cluster or risks in deciding 
whether or not to forego the proposed therapy.” (quoting Waltz & Scheuneman, Informed 
Consent to Therapy, 64 N.W. U.L. REV. 628, 639-40 (1970))). 
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recommend a specific procedure or treatment plan based on their 
affiliation with certain companies. 

Fifth and finally, a decision must be obtained. As the court in 
Culbertson v. Merntiz stated: 

[A] physician is in the best position to appreciate the risks inherent 
in the proposed procedure, the risks inherent in deciding not to 
undergo the proposed procedure, as well as the chances of a 
successful outcome...once this information ha[s] been disclosed, 
however, the expert function of the physician ha[s] been 
performed and the decisional task of weighing the positive 
benefits of the proposed procedure against the negative 
possibilities inherent in the procedure [have] passed solely and 
exclusively to the patient.43 

Informed consent is not valid if there is no final decision from the 
patient or a family member assigned to make decisions on behalf of the 
patient. This decision may either be oral or in writing. Informed consent 
in the hospital context, which is relevant to this Note, is typically obtained 
in writing in a document after an oral discussion between the provider, the 
patient, and their family member, if applicable. It is important to note that 
some courts have held that the provider who is actually performing the 
procedure must be the one obtaining the informed consent. Some courts, 
however, recognize that another provider working with the provider 
performing the procedure or who has enough knowledge to properly 
address the patient’s concerns can obtain consent. Regardless of the 
approach courts take, all of the above elements must be mentioned by 
either type of provider in the informed consent process. 

B. Approaches to Informed Consent 

As the informed consent doctrine continues to evolve and provide an 
increase in patient autonomy, there are two main approaches defining a 
proper informed consent process. The two primary standards that govern 
the informed consent process are the patient-based standard and the 
provider-based standard.44 According to King and Moulton, 23 states and 
the District of Columbia have adopted the patient-based standard, while 

 

 43. Culbertson v. Mernitz, 602 N.E.2d 98, 100 (Ind. 1992). 
 44. DOLGIN & SHEPHERD, supra note 41, at 53 (identifying these two approaches as the 
two main groups of state approaches to the informed consent doctrine). See also infra notes 
49 and 67 and accompanying text. 
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25 states have adopted the provider-based approach.45 Additionally, two 
states, Minnesota and New Mexico, have adopted hybrid standards.46 

Figure 1.1: percentages of U.S. states and the District of Columbia 
who have adopted each of the informed consent standards.47 

2. Patient-Based Standard 

The patient-based standard requires disclosure of any information that 
a reasonable patient would want to know in the patient’s situation. New 
Jersey adopted this standard in 1988.48 The court in Tanski defined the 
standard as: 

[A] physician has a duty to “‘warn of the dangers lurking in the 
proposed treatment’ and to ‘impart information that the patient has every 
right to expect,’ as well as a duty of ‘reasonable disclosure of the choices 
with respect to proposed therapy and the dangers inherently and 
potentially involved.’”49 

In Largey, the case that established the prudent patient or patient-
based standard in New Jersey, the court explained the duty of the physician 
as: 

[The physician’s duty is] measured by the patient’s need, and that need 
is the information material to the decision. Thus the test for determining 
whether a particular peril must be divulged is its materiality to the patient’s 
decision: all risks potentially affecting the decision must be unmasked. 
 

 45. King & Moulton, supra note 4, at 430. 
 46. Infra notes 78-80. Data includes the District of Columbia for a total of 51. 
 47. King & Moulton, supra note 4, at 430. Data includes the District of Columbia. The 
chart was created by the author of this note. 
 48. Tanski v. Van Grouw, No. L–2353–07, 2012 WL 1057970, at *3 (N.J. Super. Ct. 
Law Div. 2012)(per curiam). 
 49. Id. 
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And to safeguard the patient’s interest in achieving his own determination 
on treatment, the law must itself set the standard for adequate disclosure.50 

It is important to note that the patient-based standard to informed 
consent does not require that a physician disclose every risk that any 
patient may encounter. Rather, the physician must disclose material risks 
that the reasonable patient would want to know during their decision-
making process.51 Additionally, under this standard, expert testimony is 
not required to establish disclosure requirements because the disclosure 
standard is evaluated from the viewpoint of a reasonable patient, not a 
reasonable provider.52 

In Tanski, the court in New Jersey held that the defendant physician 
did not properly disclose the risk of nerve injury and that a reasonable 
patient would have needed this information.53 Further, the court held that, 
with this information, a reasonable patient may not have consented to the 
procedure.54 In Tanski, the patient had surgery for a torn bicep.55 
Following surgery, the patient developed a very painful condition that 
resulted from a nerve injury that occurred during the surgery.56 There was 
a factual dispute as to the extent of the disclosure surrounding nerve 
injuries that could result from the surgery.57 However, there was no dispute 
that the nerve injuries were not included as a procedural risk on the signed 
consent form.58 The court reasoned that the physician had not met the 
reasonable patient standard in this case because the jury, with the benefit 
of hearing all testimony, concluded that a reasonable person would have 
declined the procedure if that reasonable person had been adequately 
informed of the risks.59 

3. Provider-Based Standard 

While the patient-based standard bases its requirements for disclosure 
on what a similar and reasonable patient would want to know, the 
provider-based standard requires disclosure of information that a 
reasonably prudent physician would disclose under similar circumstances. 
It is important to note that while evaluating compliance with the patient-

 

 50. Largey v. Rothman, 110 N.J. 204, 211 (N.J. 1988). 
 51. Tanski, 2012 WL 1057970, at *4. 
 52. Id. 
 53. Id. at *6. 
 54. Id. 
 55. Id. at *1. 
 56. Tanski, 2012 WL 1057970, at *2. 
 57. Id. at *1. 
 58. Id. 
 59. Id. at *5. 
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based standard does not require expert testimony, the provider-based 
approach does.60 An example of the provider-based approach is found in 
Culbertson v. Menitz. The patient in this case presented with several 
urogynecology complaints.61 The parties disputed the risks that were 
disclosed regarding the needed surgical procedure.62 Both parties agreed, 
however, that the physician did not disclose the possibility that the cervix 
could adhere to the vaginal wall.63 The lower courts determined that the 
failure to disclose this specific risk did not fall below the standard of 
disclosure because this risk was “not considered a risk of such surgery 
requiring disclosure to the patient.”64 On appeal, the physician relied on 
the expert opinion of the review board stating this was not the type of risk 
that was required to be disclosed and the patient asked the court to adopt 
“the ‘prudent patient’ standard.”65 In rejecting the plaintiff’s position the 
court stated: 

From a physician’s viewpoint, he should not be called upon to be 
a ‘mind reader’ with the ability to peer into the brain of a prudent 
patient to determine what such patient ‘needs to know,’ but should 
simply be called upon to discuss medical facts and 
recommendations with the patient as a reasonably prudent 
physician would.66 

The court then summarized the physician’s role in this decision-
making process as: 

The physician’s obligation is to present the medical facts 
accurately to the patient or to the individual responsible for his 
care and to make recommendations for management in 
accordance with good medical practice. The physician has an 
ethical obligation to help the patient make choices from among 
the therapeutic alternatives consistent with good medical 
practice... Social policy does not accept the paternalistic view that 

 

 60. Culbertson, 602 N.E.2d at 102. See also, King & Moulton, supra note 4, at 441 
(“Any breach of the applicable standard of care must be established by expert testimony, 
which would require another physician in the state to testify stating that a reasonably 
prudent physician would have disclosed the omitted information.”). 
 61. Culbertson, 602 N.E.2d at 98. 
 62. Id. at 99. 
 63. Id. 
 64. Id. 
 65. Id. 
 66. Culbertson, 602 N.E.2d at 103. 
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the physician may remain silent because divulgence might prompt 
the patient to forego needed therapy.67 

The court recognized that a patient’s right to self-determination can 
only be respected if the patient has enough information to make an 
informed choice.68 

4. Hybrid Standards 

While almost all states have adopted either the patient-based standard 
or the provider-based standard, there are two states, Minnesota and New 
Mexico, who have developed their own unique hybrid statutes. These 
statutes combine elements of the provider-based standard and the patient-
based standards. 

a. Minnesota 

Minnesota is one of two states that employs a hybrid standard for its 
informed consent doctrine. Essentially, Minnesota’s doctrine states that a 
physician must disclose anything that a reasonably prudent physician in 
that specialty would disclose and also must disclose anything that 
physician has reason to know or knows that a patient in that patient’s 
situation would want to know. Minnesota’s hybrid standard was developed 
in Kinikin v. Heupel. The patient in this case had a long-standing 
relationship with the physician.69 This physician had not only known the 
patient for many years, but also had previously performed many different 
surgical procedures on the patient.70 Relevant to this case, the patient was 
recommended to have a breast biopsy, which ultimately revealed 
fibrocystic disease.71 The patient was informed about three different 
options for surgery and chose the adenomammectomy.72 The patient’s 
consent form stated that she had consented to a “bilateral 
adenomammectomy,” however, the note in the patient’s chart from the 
provider stated that he had performed a “subcutaneous mastectomy.”73 
 

 67. Id. at 103-04. 
 68. Id. at 104. 
 69. Kinikin v. Heupel, 305 N.W.2d 589, 591 (Minn. 1981). 
 70. Id. at 592. 
 71. Id. 
 72. Id. (“[the adenomammectomy] involved removing the breast gland and diseased 
breast tissue only, leaving enough healthy breast tissue to supply the skin with blood and 
give the breast some shape.”). 
 73. Id. The provider testified that a subcutaneous mastectomy is different from an 
adenomammectomy because a subcutaneous mastectomy “involves the removal of 
virtually all breast tissue, leaving a skin envelope poorly supplied with blood and requiring 
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Because there was not enough skin left after the procedure, the tissue 
became necrotic and failed to heal, resulting in infection.74 

The plaintiff essentially argued that she consented to one procedure, 
as identified on the consent form she signed, but received a completely 
separate procedure, as indicated in her medical chart. 75 Additionally, the 
plaintiff stated that these procedural names amounted to “medical jargon” 
because she viewed the procedure she consented to as a breast reduction, 
which she wanted only in the event that her medical insurance could cover 
the costs.76 Further, the plaintiff stated that the procedures were not 
explained to her.77 The court modified its prior holding by stating: 

A physician must disclose risks of death or serious bodily harm 
which are of significant probability... which a skilled practitioner 
of good standing in the community would reveal... Lastly, to the 
extent a doctor is or can be aware that his patient attaches 
particular significance to risks not generally considered by the 
medical profession serious enough to require discussion with the 
patient, these too must be brought out.78 

This standard was affirmed in 1995 in K.A.C. v. Benson where the 
court recognized their hybrid standard.79 

b. New Mexico 

New Mexico is the second state that uses a hybrid standard for its 
informed consent doctrine. Its doctrine has also developed through case 
law rather than legislation. The court in Gerety v. Demers recognized that 
the standard to measure the duty of disclosure should be based on what 

 

an implant to give the breast shape” but described the differences between the procedures 
as ‘fluid’. At trial experts from both the plaintiff and defense testified that these are just 
different names for the same procedure. 
 74. Kinikin, 305 N.W.2d at 592. 
 75. Id. 
 76. Id. (“Mrs. Kinikin agreed to the operation, understanding its objective was disease 
prevention while indicating it would satisfy her life-long ambition to have her breasts 
reduced in size by a method covered by insurance.”). 
 77. Id. at 593. 
 78. Id. at 595. See also id. at 594-95 (“To the extent that our prior opinion suggests that 
a physician’s duty to disclose extends only to significant risks, i.e., death or serious harm, 
it is hereby modified.”). 
 79. K.A.C. v. Benson, 527 N.W.2d 553, 561 (Minn. 1995). 
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another provider would do in the similar circumstances.80 This hybrid 
standard is based on the provider-based standard, but draws on various 
aspects of the patient-based standard in regards to the requirements for 
disclosure by evaluating the provider’s knowledge and skill, as well as the 
patient’s knowledge. 81 The court clarified that a provider is not 
responsible for discussing risks that the patient has “already discovered” 
or risks that have “no apparent materiality” to a patient’s decision.82 

C. Current Michigan Law 

Michigan’s informed consent doctrine is based entirely on case law, 
as it has not been codified.83 There are, however, seventeen different 
statutes in Michigan’s Health Code that make use of the “informed 
consent” concept.84 None of these statutes define the informed consent 
standard for Michigan or the specific elements that are required to meet 
this standard.85 Michigan’s current informed consent doctrine was first 
articulated in 1981 in Rice v. Jaskolski.86 This case, establishing the legal 
precedent, has not been further developed or revisited in the past forty 
years. In Rice the patient filed a medical malpractice action against her 
dentist.87 The patient was found to have a medical condition that required 
the extraction of several molars.88 Following the surgery, it was discovered 
that the dentist had injured the patient’s mandibular nerve.89 

The plaintiff argued that she was never informed that facial numbness 
and paralysis were risks of the surgery during the consent process or prior 

 

 80. Gerety v. Demers, 92 N.M. 396, 409 (N.M. 1978) (“We hold that the standard 
measuring performance of that duty by physicians, as by others, is conduct which is 
reasonable under the circumstances.”). 
 81. Id. at 411 (rejecting the subjective patient based standard and the first option of full 
disclosure in Canterbury by stating, “[w]e reject the wording... which would establish a 
principle of ‘full and complete disclosures’ and to the ‘subjective’ method of determining 
the standard for informing the patient... We adopt an ‘objective’ standard, based on the 
knowledge or skill of an ordinary patient or physician, as being the most reasonable theory 
for both parties involved.”). 
 82. Id. at 410. 
 83. King & Moulton, supra note 4, app. A. at 493. Michigan and 24 other states have 
not codified their informed consent standards. 
 84. See MCL § 333.17020, MCL § 333.17014, MCL § 333.17520, MCL § 333.17015, 
MCL § 333.13102, MCL § 333.26451, MCL § 333.17109, MCL § 333.5133, MCL 
§ 333.17117, MCL § 333.9123, MCL § 333.17013, MCL § 333.17017, MCL § 333.7303b, 
MCL § 333.2682, MCL § 333.16655, MCL § 333.5657, and MCL § 333.5431. 
 85. Id. 
 86. Rice v. Jaskolski, 412 Mich. 206 (Mich. 1981). 
 87. Id. at 207-08. 
 88. Id. at 207. 
 89. Id. at 207-08. 
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to surgery.90 The dentist acknowledged that he did not explain that 
potential complication to the plaintiff during the consent process, but 
stated that he did explain this risk the day of the plaintiff’s surgery.91 The 
dentist then stated that “[t]he doctor is obligated to explain these 
conditions before not after” the surgical procedure, but also claimed he did 
not know what standard was used in his area of practice.92 The Michigan 
Supreme Court found that a standard of care had been established through 
the provider’s trial testimony and prior deposition testimony.93 Because 
the Michigan Supreme Court found that a standard of care had been 
established, the court concluded that the necessity of disclosure of certain 
facts is “to be determined in accordance with the general practice 
customarily observed by practitioners in good standing.”94 Essentially, the 
court held that a physician must disclose anything that a reasonably 
prudent physician in that specialty and in a similar situation would have 
disclosed. This is in keeping with other states that have established a 
provider-based approach to the informed consent doctrine. 

III. REFORMING MICHIGAN’S INFORMED CONSENT STANDARD 

A. Michigan Should Move to a Hybrid Standard 

As explained above, Michigan’s informed consent law is currently 
provider-based, as developed through case law. However, there have not 
been updates to this doctrine since the early 1980s. Since that time, there 
have been many changes to aspects of the health care system and the 
delivery of health care that compel change to this doctrine. While 
provider-based informed consent standards allow for consistency in 
application within a specific specialty, these standards may not be 
representative of trends within healthcare law in the United States. The 
court in Gerety held that the patient-based standard is a subjective standard 
that the court is not willing to follow.95 However, King and Moulton have 
acknowledged that states have begun to shift towards a patient-based 
standard because of the increase in need for exchange of information.96 
Additionally, some scholars classify the current patient-based standard as 
 

 90. Id. at 208. 
 91. Rice, 412 Mich. at 208. 
 92. Id. 
 93. Id. at 212-13. 
 94. Id. at 211-12 (quoting Roberts v. Young, 369 Mich. 133, 140 (Mich. 1963)). 
 95. Gerety, 92 N.M. at 411. 
 96. King & Moulton, supra note 4, at 442 (“After twelve to fifteen years with only a 
physician-based standard, some states began to shift their informed consent standards in 
response to patient need.”). 
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an objective one, rather than a subjective one, as the Minnesota court 
characterizes.97 This Note argues that the hybrid standard, having a higher 
degree of objectivity than the patient-based standard, while also 
recognizing the patient’s increasing need for information, is the 
appropriate resolution. Through the development of the hybrid informed 
consent doctrine in the United States, two trends are emerging: the first is 
an increase in patient autonomy and the second is support from the federal 
government for shared decision-making. 

This Note proposes that Michigan, along with other states using the 
provider-based standard, should move towards a hybrid standard similar 
to Minnesota’s. Hybrid standards are the superior form of informed 
consent doctrine in the context of medical decision-making because (1) 
hybrid standards reflect the general trend towards an increase in patient 
autonomy, and (2) hybrid standards are supported by the general trend 
towards an increase in shared medical decision-making. Specifically, 
Michigan’s doctrine should be revised to become a two-part standard. 
First, it should require physicians to disclose information that a reasonable 
and prudent physician of the same specialty and in a similar situation 
would. This is in accordance with the current provider-based standard. 
Second, the standard should require that the physician disclose any 
information that they have reason to believe that a patient in a similar 
position would want to know. This is the second prong of Minnesota’s 
standard.98 It is important to note that many providers do this already; 
updating the law to reflect current medical practice serves to acknowledge 
the change within the medical community and to require all providers to 
take both factors into account. 

1. Change is Supported by an Increase in Patient Autonomy 

Consistent with the evolution of the informed consent doctrine, 
society continues to move towards valuing more patient autonomy.99 
Informed consent doctrine is both a legal and ethical doctrine that is rooted 
in a patient’s right to self-determination, while reflecting the principle of 

 

 97. Id. at 445. See also id. at 444 (acknowledging the vulnerability created with a 
subjective standard and stating, “[a]ctually implementing the subjective patient-based 
standard, however, proved difficult to practice and seemed to leave physicians endlessly 
vulnerable to patient hindsight and an ever-changing disclosure standard.”). 
 98. Kinikin, 305 N.W.2d at 595. 
 99. King & Moulton, supra note 4, at 431 (“Given the current move in U.S. health 
policy toward increased consumer responsibility in funding medical treatments, 
considering whether patients receive sufficient information and decision support to enable 
them to meaningfully participate in their healthcare is more imperative than ever.”). 
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patient autonomy.100 As the informed consent doctrine has evolved, there 
has been a dramatic shift towards increasing patient autonomy throughout 
healthcare.101 As the New Mexico Supreme Court recognized, “[t]he right 
of self-determination by an informed patient has developed as the most 
important ingredient in the law on this subject.”102 Scholars in the field 
recognize that physicians are not necessarily the best judge of the patient’s 
best interest.103 This is because the patient alone can know what is right 
for them in their circumstances. An increase in patient autonomy reflects 
this, and a hybrid standard that requires providers to discuss individual 
unique factors in the patient’s life allows for the patient to be properly 
informed, thereby fully realizing this increase in autonomy. Shifting to a 
hybrid standard would also embrace the principle that only that patient can 
truly know what is best for them. 

It is well-recognized that the informed consent process is not the most 
informed process. Many authors have discussed the lack of understanding 
between the patient and their physician throughout the consent process.104 
This is not necessarily the fault of either party, rather there are inherent 
knowledge gaps between providers and patients. One physician wrote that 
he wondered whether anyone in the patient role really understands the 
consent process.105 Due to lack of understanding, it is likely that a patient’s 
decision is driven “more by trust in their doctor or by deference to 
authority than by the information provided.”106 

Because of the power dynamic in the patient-provider relationship, 
providers must be aware of the effect of their words. One study found that 
if the patient knew they had a role in the decision-making process, they 

 

 100. Joan H. Krause, Reconceptualizing Informed Consent in an Era of Health Care 
Cost Containment, 85 IOWA L. REV. 261, 267 (1999) (“The doctrine of informed consent 
is rooted in the concept of ‘self-determination,’ the principle that patients have the right to 
make decisions regarding their own bodies. In the treatment context, informed consent 
means that medical decisions—such as which medical treatment to receive—are the 
prerogative of the patient, rather than the physician. Informed consent is both a legal 
doctrine, embodied in state law, and an ethical doctrine, primarily reflecting the ethical 
principle of patient autonomy.”). 
 101. Kerrie Yeung, Autonomy, Informed Consent, & the Law, EMORY SCHOLAR BLOGS 
(Feb. 17, 2014), https://scholarblogs.emory.edu/philosophy316/2014/02/17/autonomy-
informed-consent-the-law/ (“In the past, medical care was based on paternalism, in which 
the doctor knew what was best for the patient. Now, medical care has become more patient-
centered as reflected in the informed consent forms patients sign before medical 
procedures.”). 
 102. Gerety, 92 N.M. at 406. 
 103. King & Moulton, supra note 4, at 455. 
 104. Mills, supra note 1. 
 105. Id. 
 106. Id. 
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were five times more likely to avoid a medical intervention.107 
Additionally, if the consent process included exploring other alternative 
options with the patient, the patients were ten times more likely to avoid 
an invasive medical intervention.108 Overall, the study found that when 
patients were more informed overall, and more aware of their role in the 
decision-making process, these same patients were less likely to choose a 
medical intervention.109 While the decision to refrain from undergoing a 
medical procedure may or may not have been best for the patients’ 
wellbeing in this study, it is clear that the decision to involve patients in 
the decision-making process resulted in different outcomes. 

Further, by catering the informed consent conversation to each patient, 
as a culture we acknowledge that each patient is different and has different 
needs. One author describes the ideal informed consent process as: 

Often, medical jargon garbles the personal significance a potential 
risk may pose for a patient. For one person, the risk of developing 
hoarseness following an anterior cervical discectomy and fusion 
surgery due to collateral damage to the laryngeal nerve may be a 
surmountable situation. For a professional singer, however, losing 
their voice would be life-changing. Informed consent thus 
becomes more like active informed decision-making... the process 
has moved away from a paternalistic approach to one that 
prioritizes patient autonomy.110 

Essentially, by considering additional factors in a patient’s life and 
helping the patient to express what is important to them, we can help the 
patient make the best medical decision and exercise their patient 
autonomy. 

This hybrid standard used by Minnesota achieves what both majority 
approaches fail to do. This standard reflects the belief that each patient is 
unique and, therefore, the factors influencing their decisions are unique as 
well. Both majority approaches are entirely based on the mythical 
“reasonable person.” A jury is either asked to evaluate based on a 
“reasonable” physician or a “reasonable” patient. While the reasonable 
physician is a good objective starting point easily explained through the 
use of expert testimony, the second part of this proposed hybrid standard 
 

 107. John Mandrola, Uninformed Consent: We Must Do Better, MEDSCAPE (May 27, 
2015), https://www.medscape.com/viewarticle/845435. 
 108. Id. 
 109. Id. 
 110. Adela Wu, Informed Consent: A Reminder That Each Patient is Different, 
STANFORD MEDICINE: SCOPE (Dec. 20, 2018), https://scopeblog.stanford.edu/2018/12/ 
20/informed-consent-a-reminder-that-each-patient-is-different/. 
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tailors the conversation to the specific patient. It does so by requiring the 
provider to consider any factors that may be material to the specific patient 
they are conversing with. By requiring these conversations to be 
customized to the specific patient, we essentially eliminate ‘boiler-plate 
language’ from the informed consent process and properly inform a patient 
of anything material to them. Thus, this allows the patient to properly 
exercise their autonomy. 

By requiring the provider to reveal any information that he or she feels 
may be important to a patient in exercising their autonomy, our state law 
develops in a way that encourages patients to become more involved in 
their healthcare. Increasing a patient’s involvement in their healthcare 
through an increase in patient autonomy and shared decision-making by 
updating Michigan law is consistent with nationwide trends and goals. 

2. Change will Encourage Providers to Embrace Shared- Decision 
Making 

While an increase in patient autonomy has been given priority over 
other ethical principles within the last few decades, scholars acknowledge 
that patients do not want to be handed information by their provider and 
then left to make their own decision.111 This is where the principle of 
shared decision-making comes in. The idea of shared decision-making 
embraces the theory that the patient and the physician should work 
together when determining treatments for a patient.112 A shared decision-
making process strengthens the patient-provider relationship and also 
encourages patients to take a more active role in their healthcare.113 As one 
scholar said: 

 

 111. King & Moulton, supra note 4, at 436 (“Over the last few decades, it has been 
widely acknowledged in the literature that autonomy has been given substantial priority 
over the other ethical principles, including beneficence... Patients do not want to simply be 
given facts by their physicians and left to make their own medical decisions.”). 
 112. Id. at 431 (“Shared medical decision-making is a process in which the physician 
shares with the patient all relevant risk and benefit information on all treatment alternatives 
and the patient shares with the physician all relevant personal information that might make 
one treatment or side effects more or less tolerable than others. Then, both parties use this 
information to come to a mutual medical decision. Advocates of shared medical decision-
making praise its improvements in patient autonomy and comprehension, its ability to 
reduce unwanted medical procedures and services, and its potential for increased 
communication and trust between physicians and patients.”). 
 113. Michael O’Riordan, Patients Retain Little From Cath Lab Informed-Consent 
Conversations, TCTMD (Apr. 26, 2019), https://www.tctmd.com/news/patients-retain-
little-cath-lab-informed-consent-conversations. 
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Even in emergent situations, where physicians have limited choice 
as to what they plan to do, inclusion in the process is still very 
important to patients... the thinking is that patients involved in the 
decision-making process have an active role in their health, which 
can translate into better adherence to medications and lifestyle 
changes.114 

By modifying informed consent doctrine to require providers to go the 
extra step and consider things they know or should have known about a 
specific patient, we are embracing the notions of shared decision-making. 
By its very nature, shared decision-making requires that both parties be 
candid with each other and disclose anything of significance to the other 
party. 

Further, a standard that is 100% based in the typical provider-based 
standard does not leave room for growth within the medical community. 
By evaluating a physician’s disclosure against their peers and their specific 
practice and community, we disregard the patient’s preferences, or values 
that may be specific to a particular patient. This is similar to the historic 
paternalism view that plagues both law and medicine.115 Further, by 
evaluating physicians against their peers with no consideration for external 
circumstances that the patient may face, we do not promote change as a 
system. This line of thought, comparing providers to their peers with no 
additional considerations, sounds in the same logic of the phrase “we’ve 
always done it that way” which ultimately limits growth and potential. 
However, by also considering facts that a specific patient may want to 
know two main things can be accomplished. 

First, there is inherently an increase in the amount of information 
shared between the parties. With the lines of communication opened, this 
requires the provider to tailor the advice to the specific patient, while 
ensuring that considerations to this patient are addressed – some of which 
the patient may not have previously considered. Additionally, with the 
increase in communication coming from the provider, it is likely that a 
patient will truly feel heard, and may feel more open to engaging in their 
health care and become a more active participant in decision making. 

Second, this holds the provider accountable in ensuring that they are 
attentive and engaging with their patients in a way that is uniquely 
responsive to the individual, rather than a general classification of patient 
based on their diagnosis. Similar to the above, a patient is more likely to 
feel that their needs are truly being considered rather than just another 
medical record number in the system. Again, this more personalized 
 

 114. Id. 
 115. King & Moulton, supra note 4, at 455. 



2021] REFORMED CONSENT 87 

conversation is likely to foster a building of trust with the increase of 
disclosures. In theory, with both parties engaging in a discussion specific 
to the individual patient’s needs there will likely be more information as a 
whole to consider which could guide the patient to making a more 
informed decision. 

This principle of shared decision-making is also supported by federal 
law and state law. In federal law, the support of shared-decision making is 
codified in the Affordable Care Act.116 One of the noteworthy functions of 
the Affordable Care Act was its support for shared decision-making and 
the use of decision aids.117 Providers have a chance of earning increased 
reimbursement for services in which shared decision-making and the use 
of decisional support agents are used.118 Similarly, over the last fifty years, 
through case law and statutes, states have increased requirements for 
providers and their provision of information to their patients.119 This shift 
and heightened requirement is consistent with a shift in emphasis towards 
a patient’s individual autonomy and understanding, and away from the 
physician’s particular preferences on the provision of information.120 

Comparison of the three standards, framed in light of what is best for 
the patient, favors the adoption of the hybrid standard. For example, 
consider a provider-based standard, with the physician simply giving a 
basic explanation of the procedure and risks and then addressing specific 
patient concerns as identified or asked by the patient. Many patients lack 
knowledge or insight into health issues to even formulate questions or 
identify key questions that they should be asking. Contrast this with a 
patient-based standard, where the physician is tasked with explaining any 
and all risks that a reasonable patient would want to know. Not only is this 
a subjective standard, but the important elements, of real practical concern 
to a particular patient, are potentially buried in a laundry list of less 
applicable or even improbable risks. Under the hybrid system, the focus 
shifts to the physician providing a basic overview of the procedure and 
risks, and then identifying specific elements of risk that are highly relevant 
to that particular patient and their needs. These specific elements of risk 

 

 116. FURROW ET AL., supra note 41, at 132-34. See also id. at 144-51. 
 117. Id. at 144. 
 118. Id. at 146. 
 119. King & Moulton, supra note 4, at 439 (“Over the last fifty years, individual states 
have increasingly required physicians to provide patients with proper information 
regarding the risks, benefits, and alternatives to any treatment. The specific amount and 
nature of information the law requires physicians to provide patients to make such 
determinations, however, remain largely in question. While informed consent requirements 
have generally shifted from an emphasis on the physician preferences toward more patient 
autonomy and involvement, this evolution has not occurred evenly across states.”). 
 120. Id. 
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can be deduced based on a combination of the provider’s greater 
understanding of the determinants of one’s health combined with 
information available to them through reviewing the patient’s medical 
record or information gained in conversation with the patient. This ensures 
that even a medically unsophisticated patient has the benefit of knowing 
their unique risks as well as other information deemed relevant or valuable 
by their medical providers. 

By adopting a hybrid standard, Michigan would join the minority of 
states that are combining the value of both the provider-based standard and 
the patient-based standard. It is the combination of an objectively based 
provider standard that has been fused together with a patient-based 
standard that embraces increased autonomy and shared decision-making 
that will truly demonstrate a step towards a more-informed informed 
consent process. 

IV. CONCLUSION 

While it is hard for any person to imagine being in a situation in which 
they, or a loved one, require a serious medical procedure, the reality is that 
we may all be in this situation at some point. We were recently and sharply 
reminded of this amid the Covid-19 outbreak. There are many unknowns 
that each patient and their family will face. In fact, it is unlikely that the 
typical patient can be truly informed of a medical procedure and the risks 
through either of the majority approaches. This is because the majority 
approaches do not reflect a customization to each patient. The only 
approach that reflects a degree of customization is the hybrid approach 
requiring a provider who knows of facts specific to a patient and includes 
those facts in the discussion. 

As a society we can and should do better. We continue to give patients 
more and more control over their healthcare, a positive trend in informed 
consent doctrine. Where we fail is updating existing doctrine to reflect 
societal changes. As a country we are moving toward increasing a patient’s 
autonomy and encouraging use of a shared decision-making informed 
consent model. A systemic increase in patient autonomy combined with 
embracing shared decision making would empower patients to become 
more involved and informed in their healthcare and would allow providers 
to customize the informed consent process to the specific patient. These 
factors and questions are as unique as each patient because each patient’s 
situation and previous life experiences are vastly different from the next 
patient’s life experiences. 

A modification to Michigan’s existing statute to include language 
requiring that a physician also discuss anything they have reason to know, 
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or reasonably should have known would be material to the patient, in 
addition to what a prudent physician would cover, is a step in the right 
direction. A normally prudent physician, in fact even a better-than-
normally prudent physician cannot reasonably anticipate every question 
that may be critical to the patient’s medical decision. By increasing the 
dialogue between the physician and the patient, and personalizing the 
conversation to the specific patient, changes to the doctrine of informed 
consent embrace the systemic increase in both patient autonomy and 
shared-medical decision making. 


